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INTRODUCTION 

Online sports wagering is legal in Tennessee.  But those wishing to offer wagers must 

obtain a license and pay taxes under the Tennessee Sports Gaming Act, Tenn. Code Ann. §§ 4-49-

101 to -133.  KalshiEX LLC (“Kalshi”) seeks to operate an unlicensed, untaxed sportsbook.  

Through the guise of “sports-event contracts,” Kalshi claims its betting products are “swaps” under 

the federal Commodity Exchange Act (“CEA”) subject only to the exclusive regulatory 

jurisdiction of the Commodity Futures Trading Commission (“CFTC”).  7 U.S.C. §§ 1, et seq.  As 

a result, Kalshi claims it need not become licensed or have to pay Tennessee taxes.  

But the CEA does not allow Kalshi to operate an unlicensed, untaxed sportsbook.  As one 

district court has already observed, Kalshi’s sports-event contracts “are sports wagers and 

everyone who sees them knows it.”  KalshiEX, LLC v. Hendrick, No. 2:25-CV-00575, 2025 WL 

3286282, at *8 (D. Nev. Nov. 24, 2025).  And, as another district court has already observed, even 

if Kalshi’s sports-event contracts are “swaps,” the CEA does not preempt state sports-wagering 

laws.  KalshiEX LLC v. Martin, 793 F. Supp. 3d 667 (D. Md. 2025).  

Kalshi is not entitled to a preliminary injunction.  First, Kalshi is unlikely to succeed on 

the merits.  As a preliminary matter, Supreme Court precedent makes clear Kalshi lacks a cause of 

action, so this suit is barred by sovereign immunity.  Then, Kalshi’s claim fails twice-over on the 

merits.  Kalshi’s sports-event contracts are not “swaps” under the CEA, and even if they were, the 

CEA does not preempt state gaming laws.  Second, Kalshi will not suffer irreparable harm.  

Kalshi’s failure to comply with Tennessee law is a self-inflicted injury.  Third, the equities and 

public interest favor Defendants.  Kalshi comes to this Court with unclean hands, which should 

foreclose equitable relief.  Tennessee, pursuant to traditional state police power, must be allowed 

to protect consumers and businesses from illegal wagering.  
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BACKGROUND 

I. Legal Background.  

 A.  Sports Wagering in Tennessee.  “Throughout our history, the regulation of gambling 

has been largely left to the state legislatures.”  United States v. King, 834 F.2d 109, 111 (6th Cir. 

1987).  In line with that tradition, the Supreme Court has long recognized that “[t]he suppression 

of gambling is concededly within the police powers of a state.”  See Ah Sin v. Wittman, 198 U.S. 

500, 505–06 (1905); see Murphy v. NCAA, 584 U.S. 453, 458–59 (2018) (overturning the federal 

Professional and Amateur Sports Protection Act (“PAPSA”)).  Congress has also long determined 

that “the States should have the primary responsibility for determining what forms of gambling 

may legally take place within their borders.”  15 U.S.C. § 3001(a)(1).   

Tennessee has regulated gambling since at least 1834.  Sec’y of State v. St. Augustine 

Church, 766 S.W.2d 499, 500 (Tenn. 1989).  The Tennessee Constitution generally prohibits 

lotteries for any purpose, see Tenn. Const. art. XI, § 5, and the Tennessee General Assembly has 

criminalized various gambling-related offenses.  See Tenn. Code Ann. §§ 39-17-501 to -509. 

Pursuant to its police power, the General Assembly legalized interactive sports wagering1 

in 2019 following the Supreme Court’s decision in Murphy.  See 2019 Tenn. Pub. Acts, ch. 507, § 

1.  The Tennessee Sports Wagering Council (the “Council”) regulates sports wagering and is 

responsible for enforcing and supervising compliance with the Tennessee Sports Gaming Act (the 

“Act”).  Tenn. Code Ann. § 4-49-106(a).  Under this framework, the Council performs licensing, 

compliance, enforcement, and responsible gaming duties.  See Decl. of Mary Beth Thomas, 

 
1 “Interactive sports wagering” means “placing a wager on a sporting event via the internet, a 

mobile device, or other telecommunications platform.”  Tenn. Code Ann. § 4-49-102(14). 
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Council Executive Director (“Thomas Decl.”) ¶ 6.2  The Act defines “wager” or “bet” as “a sum 

of money that is risked by a bettor on the unknown outcome of one (1) or more sporting events, 

including, but not limited to, the form of fixed-odds betting, a future bet, live betting, a money line 

bet, pari-mutuel betting, parlay bet, pools, proposition bet, spread bet, or in any other form or 

manner as authorized by rule promulgated by the council.”3  Tenn. Code Ann. § 4-49-102(39).   

Alongside its authorization of sports wagering, the Act contains numerous consumer-

protection provisions that restrict the type of bets that may be offered and who may place them.  

(Thomas Decl. ¶¶ 8–10.)  For example, the Act prohibits wagering on injuries, penalties, or the 

actions of individual collegiate athletes, and it does not permit in-game proposition bets on 

collegiate teams.  Tenn. Code Ann. § 4-49-114.  The Act also lists 14 categories of persons 

ineligible to place wagers, ranging from Council members to persons having the ability to directly 

affect a sport-event outcome, id., § 4-49-112, and it prohibits those under age 21 from wagering 

in Tennessee, id., §§ 4-49-118(a), 4-49-102(19).  The Act also contains responsible-gaming 

requirements, including that licensed operators allow bettors to restrict themselves from placing 

wagers.  Id. § 4-49-119.  Additionally, the Act contains anti-money-laundering controls and does 

not allow the use of credit cards or cryptocurrency to fund accounts.  Id. §§ 4-49-110, 4-49-125(f).   

These safeguards are necessary to protect those who wager in Tennessee—particularly 

young adults and other vulnerable Tennesseans.  (Thomas Decl. ¶ 11.)  Sports gaming is highly 

addictive, particularly among young men, so protecting consumers aged 18 to 20 from exposure 

 
2 The Thomas Declaration has been contemporaneously filed in support of this Response. 

 
3 “Sporting event” is defined as “any professional sporting or athletic event, including motorsports 

and e-sports, any collegiate sporting or athletic event, or any Olympic sporting or athletic event 

sanctioned by a national or international organization or association.  ‘Sporting event’ does not 

include horse racing.”  Tenn. Code Ann. § 4-49-102(33).  
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to sports gaming is an important state interest.  (Id.)  See Tenn. Code Ann. § 4-49-118.  

Additionally, more than 7,500 self-exclusion requests, which allow users to restrict themselves 

from accessing sports-gaming accounts, have been processed in Tennessee since the legalization 

of wagering.  (Thomas Decl. ¶ 12.)  It is in the public interest to protect these individuals.  (Id.)   

In Tennessee, sports wagering is taxed and licensed by the Council.  Tenn. Code Ann. §§ 

4-49-104(a), 4-49-117.  Ten operators hold licenses in Tennessee.  (Thomas Decl. ¶ 8.)  All 

operators are held to high standards that ensure the integrity of sports wagering and consumer 

protection.  (Id.)  Applicants for licensure must undergo a review process to ensure proper 

protections required by the Act are in place.  (Id. ¶ 7.)  For example, applicants must submit 

financial information, operational assessments, technology integrity assessments, criminal history, 

and information about internal controls and security necessary to monitor and report unusual or 

suspicious activity.  See Tenn. Code Ann. § 4-49-117; Tenn. R. & Regs. 1350-01-.06.   

 Regulation of sports wagering provides substantial financial benefits to the State as well.  

(Thomas Decl. ¶ 14.)  Each licensee must pay an annual privilege tax of 1.85% of its gross handle.4  

See Tenn. Code Ann. § 4-49-104(a).  In 2024, Tennessee received $97,160,565 in privilege tax, 

and since sports wagering was legalized in 2019, the State has collected $392,555,090 (as of 

November 2025).  (Thomas Decl. ¶ 14.)  In general, 80% of the tax supports public schools, 15% 

of the tax funds local emergency services or infrastructure projects, and 5% of the tax supports 

treatment services related to gambling.  Tenn. Code Ann. §§ 4-49-104(e), 4-49-119(c).   

B.  Federal Regulatory Framework.  The CFTC regulates certain derivatives, which are 

“contracts deriving their value from underlying assets.”  Inv. Co. Inst. v. CFTC, 720 F.3d 370, 372 

 
4 “Gross handle” means “the total amount of gross wagers less cancelled or voided wagers received 

by the licensee over a specified period of time.”  Tenn. Code Ann. § 4-49-102(12). 
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(D.C. Cir. 2013).  In general, derivatives include “futures contracts, options, and swap agreements” 

and “provide a way to transfer market risk or credit risk between two counterparties.”  Inv. Co. 

Inst. v. CFTC, 891 F. Supp. 2d 162, 168, n.3 (D.D.C. 2012) (citations omitted).   

The CEA governs the CFTC’s regulation of derivatives.  Historically, the CEA provided 

for the federal regulation of commodity futures.5  Merrill Lynch, Pierce, Fenner & Smith, Inc. v. 

Curran, 456 U.S. 353, 362 (1982).  Enacted in 1936, the CEA extended the coverage of the Grain 

Futures Act to include agricultural commodities other than grain, and to “detail[] provisions 

regulating trading in futures contracts.”  Id.  In 1974, Congress created the CFTC and gave it 

“exclusive jurisdiction” to regulate eligible derivatives.  7 U.S.C. § 2.  The 1974 amendments 

intended to “separate the functions of the [CFTC] from those of the Securities and Exchange 

Commission and other regulatory agencies.”  Merrill Lynch, 456 U.S. at 386. 

Following the 2008 financial crisis, Congress enacted the Dodd-Frank Wall Street Reform 

and Consumer Protection Act (“Dodd-Frank”).  See Dodd-Frank, Pub. L. No. 111-203, 124 Stat. 

1376 (2010).  Dodd-Frank amended the CEA to bring “swaps” under the CFTC’s jurisdiction.  See 

id. § 722, 124 Stat. 1376, 1672 (amending 7 U.S.C. § 2(a)(1)(A)).  In doing so, Congress sought 

to bring “previously dark markets in the complex derivative instruments at the heart of the 

[financial] crisis known as ‘swaps’” into the light.  Inv. Co. Inst., 891 F. Supp. 2d at 174 (citations 

omitted).  Relevant here, a “swap” is defined as “any agreement, contract, or transaction . . . that 

provides for any purchase, sale, payment, or delivery . . . that is dependent on the occurrence, 

nonoccurrence, or the extent of the occurrence of an event or contingency associated with a 

potential financial, economic, or commercial consequence.”  7 U.S.C. § 1a(47)(A)(ii).   

 
5 Generally, “commodity” includes various agricultural products that are enumerated in Section 

1a(9) of the CEA and “all other goods and articles . . . and all services, rights, and interests . . . in 

which contracts for future delivery are presently or in the future dealt in.”  7 U.S.C. § 1a(9).   
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All swaps must be traded on a designated contract market (“DCM”).  See 7 U.S.C. § 2(e); 

N. Am. Derivatives Exch. v. Nevada Gaming Control Bd., 2:25-CV-00978, 2025 WL 2916151, at 

*9, n.12 (D. Nev. Oct. 14, 2025) (“Crypto”) (noting other forms of trading inapplicable to this 

case).  CFTC-approved DCMs must comply with the “core principles” and applicable CFTC rules 

and regulations.  7 U.S.C. § 7(d)(1)(A).  Historically, “a DCM had to get the CFTC’s preapproval 

to list contracts by convincing the CFTC that its contracts satisfied an economic purpose test and 

were not contrary to the public interest.”  Crypto, 2025 WL 2916151, at *2.  But in 2000, Congress 

gave DCMs the ability to “self-certify” that their contracts were legal.  Id.; see 7 U.S.C. § 7a-

2(c)(1). 

As part of Dodd-Frank, Congress passed a “Special Rule” authorizing the CFTC to classify 

certain event contracts as “contrary to the public interest” if they involve certain subject matters, 

including “gaming.”  See 7 U.S.C. § 7a-2(c)(5)(C)(i).  Congress strove to “prevent derivatives 

contracts that . . . exist predominantly to enable gambling through supposed ‘event contracts.’”  

156 Cong. Rec. S5902-01, S5906 (daily ed. July 15, 2010) (statement of Sen. Lincoln).   

In 2011, the CFTC promulgated Rule 40.11 under this authority.  Crypto, 2025 WL 

2916151, at *10.  Rule 40.11 expressly prohibits any event contract that “involves, relates to, or 

references . . . gaming, or an activity that is unlawful under any State or Federal law” from being 

traded on a DCM.  17 C.F.R. § 40.11(a).  The CFTC noted “that its prohibition of certain ‘gaming’ 

contracts is consistent with Congress’s intent to ‘prevent gambling through the futures markets’ 

and to ‘protect the public interest from gaming and other events contracts.’”  Provisions Common 

to Registered Entities, 76 Fed. Reg. 44776, 44786 (July 27, 2011) (citations omitted).   

 Most recently, the CFTC cautioned DCMs like Kalshi about the risks of “sports-related 

event contracts.”  (See Thomas Decl. ¶ 19, Ex. B (CFTC Advisory Letter No. 25–36 (Sept. 30, 
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2025)) (“CFTC Advisory”).)  Specifically, the CFTC warned DCMs to “be prepared for all 

foreseeable conditions that may result from facilitating the trading and clearing of sports-related 

event contracts.”  Id.  The agency reiterated the illegality of event contracts involving activities 

enumerated in the Special Rule, including those involving “gaming” or activities that are unlawful 

under State law.  See id. at 2, n.4.   

II. Factual Background. 

Kalshi is registered with the CFTC as a DCM and lists numerous “event contracts” for 

trading on its exchange, including “sports-event contracts.”  Dkt. 1 ¶ 3.  Typically, these sports-

event contracts include a binary question, with the choice to trade on the  “yes” or “no” position.  

Id. ¶ 25.  The value of an event contract is determined by market forces, and, like sportsbook odds, 

pricing is determined by available information at a given time.  See id. ¶¶ 27–28.  Also like a 

sportsbook, whether a sports-event contract is successful depends on the outcome of the sports 

event (i.e., which team wins, total points scored, etc.).  See id. ¶¶ 27, 31. 

Kalshi began offering its sports-event contracts in January 2025, and “allow[ed] users to 

place positions on, for example, which teams will advance in the NCAA College Basketball 

Tournaments or who will win the U.S. Open Golf Championship.”  Id. ¶ 49.  More recently, Kalshi 

has started offering bets that mirror typical proposition bets on players’ performances (such as how 

many assists, points, or rebounds an NBA player will have) and parlay wagers (a combination of 

various wagers).  See Dustin Gouker, Kalshi Launches NBA Player Props, EVENT HORIZON (Nov. 

18, 2025), https://tinyurl.com/4ztrxhtu; Ben Blatt and Amy Fan, Is Sports Betting Illegal in Your 

State? Not if You Call It a ‘Prediction Market,’ N.Y. TIMES (Oct. 5, 2025), 

https://tinyurl.com/59fny2jp.   
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Kalshi has marketed itself as a sportsbook, advertising that “You can now bet on sports in 

all 50 states with Kalshi”; that “Sports Betting [is] Legal in all 50 States on Kalshi”; and that Kalshi 

is “The First Nationwide Legal Sports Betting Platform.”  See Dustin Gouker, Ten Times Kalshi 

Said People Could Bet on Things, EVENT HORIZON (Apr. 3, 2025), https://tinyurl.com/uy4ac9f2; 

see also Dustin Gouker, Yes, Kalshi Is Still Marketing Itself As A Betting Platform, EVENT 

HORIZON (Aug. 27, 2025), https://tinyurl.com/3b68u2aa.  More recently, Kalshi has advertised 

that one can “Put real $$ on Football” and that it is “Legal in all 50 States.”  See Decl. of Randall 

Bechtel, Council Director of Investigations and Sports Integrity (“Bechtel Decl.”) ¶ 8, Ex. F.6  

Kalshi’s sports platform is nearly identical to other sportsbooks licensed in Tennessee, like 

FanDuel, DraftKings, BetMGM, and bet365.  (Bechtel Decl. ¶¶ 8–9, Ex. B–E.)  For example, 

Kalshi’s offerings related to the Oklahoma vs. Alabama college football game in December 2025 

were similar to the odds offered by DraftKings, FanDuel, BetMGM, and bet365, with offerings on 

which team will win, the over-under, and the spread.7  (Id.)   

III.  Procedural Background. 

This litigation arose when the Council issued a cease-and-desist letter to Kalshi on January 

9, 2026, demanding that Kalshi immediately stop offering sports-event contracts in Tennessee, and 

that it void all pending contracts entered into by persons located in Tennessee and return deposits 

made by those in Tennessee.  (Thomas Decl. ¶ 17, Ex. A.)  The Council believes Kalshi is illegally 

 
6 The Bechtel Declaration has been contemporaneously filed in support of this Response.  

 
7 Kalshi sports-event contracts plainly constitute wagers under the Act, something that Kalshi has 

not disputed.  Indeed, when Kalshi customers purchase sports-event contracts, they risk a sum of 

money on the unknown outcome of a sporting event.  See Tenn. Code Ann. § 4-49-102(39) 

(definition of “wager”).  And anyone who accepts a sum of money risked on the outcome of a 

sporting event without a valid license issued by the Council violates the Act, and is subject to 

various fines, civil penalties, and injunctive relief.  See id. §§ 4-49-127(b)(2); 4-49-129(a), (b). 
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operating an unlicensed and untaxed sportsbook.  (Id.)  See Tenn. Code Ann. §§ 4-49-117; 4-49-

127.  The letter threatened to pursue various civil remedies, as well as to refer Kalshi to district 

attorneys for criminal prosecution, in the event Kalshi does not cease its illegal activities.  (Thomas 

Decl. ¶ 17.)  Kalshi has not complied with the Council’s demands.8  (Id.)   

Kalshi filed suit9 on January 9, 2026, and a motion for a temporary restraining order and 

preliminary injunction on January 12, 2026.  Dkt. 1; Dkt. 6, 7.  On January 12, this Court entered 

a temporary restraining order pending the hearing on Kalshi’s motion for a preliminary injunction, 

which is scheduled for February 2, 2026.  Dkt. 22, 31.  

STANDARD OF REVIEW 

Plaintiffs seek the “extraordinary and drastic remedy” of a preliminary injunction.  Enchant 

Christmas Light Maze & Mkt. Ltd. v. Glowco, LLC, 958 F.3d 532, 539 (6th Cir. 2020) (citation 

omitted).  A preliminary injunction “should not be granted unless the movant, by a clear showing, 

 
8 Kalshi suggests the Council advances a theory that “all event contracts amount to unlawful 

gambling.”  Dkt. 7 at 8.  For the avoidance of doubt, the Council has jurisdiction only to enforce 

the Act, and does not contend that all event contracts amount to unlawful gambling. 

 
9 This is not Kalshi’s first attempt to enjoin state regulators from scrutinizing its sports-event 

contracts.  In Martin, the Maryland District Court denied Kalshi’s motion for preliminary 

injunction on the grounds that the CEA does not preempt state gambling laws.  Martin, 793 F. 

Supp. 3d 667.  In Hendrick, the Nevada District Court dissolved a previously-entered preliminary 

injunction on the grounds that Kalshi’s sports-event contracts are not “swaps.”  Hendrick, 2025 

WL 3286282.  The same court denied a similar motion for preliminary injunction by Crypto.com, 

Kalshi’s competitor, on similar grounds.  Crypto, 2025 WL 2916151.  And while Kalshi had some 

early success in New Jersey, Flaherty relied heavily on the preliminary injunction that was later 

dissolved in Hendrick.  KalshiEX LLC v. Flaherty, No. 25-CV-02152-ESK-MJS, 2025 WL 

1218313 (D.N.J. Apr. 28, 2025).  Each of these cases is on appeal.  Kalshi also has pending motions 

for preliminary injunction in Ohio, New York, and Connecticut.  KalshiEX, LLC v. Schuler, No. 

2:25-cv-1165 (S.D. Oh.); KalshiEX LLC v. Williams, No. 1:25-cv-8846 (S.D.N.Y.); KalshiEX 

LLC, v. Cafferelli, No. 3:25-cv-02016 (D. Conn.).  Most recently, a state court in Massachusetts 

entered a preliminary injunction against Kalshi, finding that the CEA does not preempt state law.  

Commw. v. KalshiEX, LLC, No. 2584-cv-2525 (Mass. Super. Ct. Jan. 20, 2026).  The Martin, 

Hendrick, Crypto, Flaherty, and Commw. decisions are provided for the Court’s reference in the 

attached Appendix. 
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carries the burden of persuasion.”  Id.  To carry that burden, a plaintiff “must establish that he is 

likely to succeed on the merits, that he is likely to suffer irreparable harm in the absence of 

preliminary relief, that the balance of equities tips in his favor, and that an injunction is in the 

public interest.”  EOG Res., Inc. v. Lucky Land Mgmt., LLC, 134 F.4th 868, 874 (6th Cir. 2025) 

(citation omitted).  Each factor is a “prerequisite” for obtaining preliminary relief.  Id. at 885.  

ARGUMENT 

Kalshi does not meet the requirements for a preliminary injunction.  It is unlikely to succeed 

on the merits for three reasons: (A) Kalshi does not have a cause of action to bring this suit, nor 

can it overcome Tennessee’s sovereign immunity, (B) its sports-event contracts are not “swaps” 

subject to the CFTC’s jurisdiction, and (C) the CEA does not preempt enforcement of the Act.  

Further, Kalshi will not suffer irreparable harm, and the remaining factors weigh against an 

injunction.  Denial of the preliminary injunction is warranted.  

I. Kalshi Is Not Likely to Succeed on the Merits. 

A. Kalshi is unlikely to demonstrate a cause of action or overcome Tennessee’s 

sovereign immunity. 

1.  Cause of Action.  Kalshi lacks a cause of action to assert their pre-enforcement 

preemption challenge.  To bring a federal-question claim, there must be “a legislatively conferred 

cause of action [which] encompasses [that] particular plaintiff’s claim.”  Lexmark Int’l, Inc. v. 

Static Control Components, Inc., 572 U.S. 118, 127 (2014); see Keen v. Helson, 930 F.3d 799, 802 

(6th Cir. 2019).  Thus, Kalshi must be a part of the “particular class of persons [that] ha[s] a right 

to sue under this substantive [federal] statute.”  Lexmark, 572 U.S. at 127.  That is because 

“[s]tatutory rights and obligations are established by Congress, and it is entirely appropriate for 

Congress, in creating these rights and obligations, to determine in addition, who may enforce them 

and in what manner.”  Davis v. Passman, 442 U.S. 228, 241 (1979).  To bring a private request for 
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a pre-enforcement injunction, a plaintiff’s claim must be “authorized by [the] Constitution [or] 

statute.”  Kokkonen v. Guardian Life Ins. Co. of Am., 511 U.S. 375, 377 (1994). 

The Sixth Circuit has been emphatic about the necessity of addressing the cause of action 

question.  For example, “even in a case involving relief sought under Ex parte Young, courts must 

[still] determine whether Congress intended private parties to enforce [federal law] by private 

injunction.”  Mich. Corr. Org. v. Mich. Dep’t of Corr., 774 F.3d 895, 905 (6th Cir. 2014); see 

Crugher v. Prelesnik, 761 F.3d 610, 615 (6th Cir. 2014) (same).  The Sixth Circuit recently ruled 

that even if “decades of circuit precedent” “assumed” a cause of action exists, absent binding 

precedent, when a court is “confronted directly with the question [it] must carefully assess the 

cause of action’s validity.”  Smith v. Mich. Dep’t of Corr., 159 F.4th 1067, 1076–77 (6th Cir. 

2025).  Kalshi has no cause of action—it has not shown an express, implied, or equitable “private 

cause[] of action” to maintain this suit.  Alexander v. Sandoval, 532 U.S. 275, 286 (2001).  

  a.  No Express Cause of Action.  Kalshi invokes the Supremacy Clause as its only 

cause of action.  Dkt. 1 ¶¶ 67–73.  But that is directly foreclosed by Supreme Court precedent.  

Armstrong v. Exceptional Child Ctr., Inc., 575 U.S. 320 (2015), ruled that the Supremacy Clause 

“does not create a cause of action.”  Id. at 324–25.  The Clause itself does not “give affected parties 

a constitutional . . . right to enforce federal laws against the States.”  Id. at 325.  It does not confer 

any federal rights—the Clause is just a “rule of decision.”  Id. at 324; see Lindsey v. Whitmer, 124 

F.4th 408, 415 (6th Cir. 2024).  Kalshi invokes the Supremacy Clause itself,  Dkt. 1, ¶¶ 67–73, 

which Armstrong prohibits.  575 U.S. at 324-25; see Whitmer, 124 F.4th at 415. 

b.  No Implied Cause of Action.  Even though Kalshi does not rely on this ground, 

see Dkt. 1, ¶¶ 67–73, it bears emphasizing that Kalshi also “do[es] not have an implied private 

cause of action” to enforce the CFTC’s jurisdiction.  Jarrett v. Kassel, 972 F.2d 1415, 1422 (6th 
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Cir. 1992).  A plaintiff “only ha[s] a cause of action under a federal statute if the statute’s text 

provides . . . one.”  Keen, 930 F.3d at 800.  To create one, the law’s text must “display[] an intent 

to create” both a “private right” and “a private remedy.”  Sandoval, 532 U.S. at 286; see Mich. 

Corr. Org., 774 F.3d at 903.  The Sixth Circuit has already decided that the CEA does not create 

an implied right of action generally.  See Jarrett, 972 F.2d at 1420.  Rather, there are only implied 

rights of action in specific sections not invoked by Kalshi.  Id.  So, Kalshi’s suit cannot proceed 

on these grounds.  Id.; see Sandoval, 532 U.S. at 288. 

c.  No Equity Cause of Action.  As explained above, Kalshi  directly invokes the 

foreclosed idea of a direct action under the Supremacy Clause.  See supra at 11.  But even if this 

Court were to analyze Kalshi’s claims under Ex parte Young, it still cannot succeed.  Armstrong 

stated that an equitable Ex parte Young action might be available for certain preemption claims.  

But the Court limited that remedy, emphasizing that when Congress vests enforcement authority 

elsewhere, it may “establish Congress’s ‘intent to foreclose equitable relief,’” like an Ex parte 

Young injunction.  Armstrong, 575 U.S. at 328 (cleaned up) (emphasis added); cf. Medina v. 

Planned Parenthood S. Atl., 145 S. Ct. 2219 (2025) (recognizing the same in the context of 

Spending-Clause legislation). 

Congress in 7 U.S.C. § 25(a)(2) and § 25(b)(5) provides the “exclusive remedy” for 

violations of the CEA.  Those sections deal with losses by individual traders, see § 25(a)(1)(A)–

(D), and the liability of trading organizations for failing to follow certain rules, see § 25(b)(1)–(4).  

The statute expressly “limit[s] claims to those of a plaintiff who actually traded in the commodities 

market.”  Klein & Co. Futures, Inc. v. Bd. of Trade of City of New York, 464 F.3d 255, 259–60 (2d 

Cir. 2006).  “By including this express remedy, Congress surely intended to preclude others.”  

Waskul v. Washtenaw Cnty. Cmty. Mental Health, 979 F.3d 426, 467 (6th Cir. 2020) (Readler, J., 
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concurring in part and dissenting in part) (cleaned up).  The Sixth Circuit, in similar circumstances, 

has found “it difficult to believe ‘that Congress intended to preserve’” a background right of action 

when there are “so many specific statutory remedies, including the two [express remedy] 

provisions.”  Diaz v. Mich. Dep’t of Corr., 703 F.3d 956, 962 (6th Cir. 2013) (quoting Middlesex 

Cnty. Sewerage Auth. v. Nat’l Sea Clammers Ass’n, 453 U.S. 1, 20 (1981)).  That means Congress 

has “displace[ed]” Kalshi’s claim for “equitable relief.”  Armstrong, 575 U.S. at 329; see Crugher, 

761 F.3d at 615; Mich. Corr. Org., 774 F.3d at 903–05; cf. Sandoval, 532 U.S. at 286.   

True, a district court recently found that a different gambling statute did not displace an 

equity cause of action.  See Churchill Downs Tech. Initiatives Co. v. Mich. Gaming Control Bd., 

767 F. Supp. 3d 556, 569–70 (W.D. Mich. 2025), aff’d, 162 F.4th 631 (6th Cir. 2025).  But central 

to that court’s reasoning was the notion that the statute lacked an “exclusive remedy.”  Id. at 569.  

But the CEA does have “exclusive remedy” provisions.  See 7 U.S.C. § 25(a)(2), 25(b)(5).  Kalshi 

“cannot, by invoking [courts’] equitable powers, circumvent” that limit.  Armstrong, 575 U.S. at 

328.  And this Court has “no warrant to revise Congress’s scheme simply because it did not 

‘affirmatively’ preclude the availability of a judge-made action at equity.”  Id. at 329. 

That is not to say that judicial review is forever precluded.  It just means that Kalshi must 

follow the normal rule that federal constitutional rights are “invoked defensively in cases arising 

under other sources of law, or asserted offensively pursuant to an independent cause of action 

designed for that purpose.”  DeVillier v. Texas, 601 U.S. 285, 291 (2024).  It would be free to 

assert preemption as a defense to any Tennessee proceeding.   

2.  Sovereign Immunity.  For that same reason, Kalshi’s inability to properly invoke Ex 

parte Young, this suit is barred by Tennessee’s sovereign immunity.  Tennessee is not “amenable 

to the suit of an individual” brought without its consent.  Seminole Tribe of Fla. v. Florida, 517 
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U.S. 44, 54 (1996).  And a claim against “a state official in his or her official capacity” is treated 

as a claim against “the State itself.”  Will v. Mich. Dep’t of State Police, 491 U.S. 58, 71 (1989).   

True, in certain circumstances, Ex parte Young allows “a narrow exception [to sovereign 

immunity] grounded in traditional equity practice.”  Whole Woman’s Health v. Jackson, 595 U.S. 

30, 39 (2021); see Dkt. 1 ¶ 17. Under the narrow Ex parte Young exception, a plaintiff may seek a 

federal judicial order when they are about to be subjected to unconstitutional action by a state 

officer.  Whole Woman’s Health, 595 U.S. at 39.  But as discussed, this suit does not fit the specific 

criteria necessary to qualify for the narrow Ex parte Young exception.  See supra at 12–13. 

B. Kalshi’s sports-event contracts are not “swaps” under the CEA. 

 

Kalshi’s claim that Tennessee law is preempted by the CEA necessarily fails because the 

CEA does not even apply to its sports-event contracts.  The CFTC’s “exclusive jurisdiction” 

extends “to accounts, agreements . . . and transactions involving swaps or contracts of sale of a 

commodity for future delivery . . . traded or executed on a contract market designated pursuant to 

section 7 of [the CEA].”  7 U.S.C. § 2(a)(1)(A) (emphasis added).  To make this argument, Kalshi 

contends that its sports-event contracts are swaps that fall within the CEA’s ambit. Dkt. 7 at 3 

(citing “swap” definition for event contracts); see also Bechtel Decl. ¶ 10, Ex. H.  But Kalshi’s 

sports-event contracts are not “swaps.”  The plain text of the CEA shows that Kalshi’s sports-event 

contracts do not come under the CFTC jurisdiction.  This straightforward (1) textual reading is 

confirmed by (2) statutory context, (3) legislative history, and (4) CFTC regulation.10   

 
10 If Kalshi should change gears and contend that its sports-event contracts are something other 

than swaps, such as “options” or “futures” or “excluded commodities,” see 7 U.S.C. §§ 2(a), 

1a(19); Dkt. 7 at 16, n.5, the Court should reject such a contention—for the same reasons the court 

did in Hendrick.  See 2025 WL 3286282, at *10–12, n.8.  Kalshi has consistently said its sports-

event contracts are swaps.  (See Bechtel Decl. ¶ 10, Ex. H.)  
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1.  Text.  In order for a sports-event contract to be considered a “swap” under the CEA, the 

contract must be (a) “dependent on the occurrence, nonoccurrence, or extent of the occurrence of 

an event or contingency” that is (b) “associated with a potential financial, economic, or commercial 

consequence.”  7 U.S.C. § 1a(47)(A)(ii).  Kalshi’s sports-event contracts are neither. 

  a.  Occurrence vs. Outcome.  Kalshi allows users to purchase contracts based on 

the outcomes of sporting events.  (Bechtel Decl. ¶ 8, Ex. A.)  Kalshi says as much in its complaint.  

Dkt. 1 ¶ 46 (referencing event-based outcomes).  But an “outcome” of an event differs from the 

“occurrence” of an event, and a “swap” must depend on the event’s “occurrence” (or 

nonoccurrence or extent of occurrence).  The words in the relevant part of the swap definition are 

not themselves defined, but at the time Congress added “swap” to the CEA, “occurrence” generally 

meant “something that occurs” or the “action or instance of occurring.”  Merriam-Webster’s 

Collegiate Dictionary (11th ed. 2003); see also Black’s Law Dictionary (9th ed. 2009) (defining 

“occurrence” as “[s]omething that happens or takes place”).  And the word “event” “usually 

implies an occurrence of some importance and frequently one having antecedent cause.”  Merriam-

Webster’s Collegiate Dictionary (11th ed. 2003) (synonyms for occurrence)(emphasis added); see 

also American Heritage Dictionary of the English Language (4th ed. 2000) (defining “event” as 

“a significant occurrence or happening.”).  By contrast, an “outcome” is “something that follows 

as a result or consequence.”  Merriam-Webster’s Collegiate Dictionary (11th ed. 2003); see also 

American Heritage Dictionary of the English Language (4th ed. 2000) (similar).  

Taking these definitions together, Kalshi’s sports-event contracts cannot be “swaps” 

because they are not dependent on the sports event taking place (i.e., its occurrence)—it is 

dependent on a result of the sports event (i.e., its outcome).  For instance, late last year Kalshi 

offered various contracts relating to the Oklahoma vs. Alabama game in the College Football 
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Playoff.  (See Bechtel Decl. ¶ 8, Ex. B–E.)  Kalshi users could “trade” on which team would win 

the game, whether Oklahoma would cover the spread, and whether the total score would exceed a 

certain number of points—not on whether the game itself occurred.  (Id.)  Like traditional sports 

bets, the trades Kalshi offers turn on the outcome of the game.  See Crypto, 2025 WL 2916151, at 

*8 (“But who wins the Kentucky Derby is an outcome of that event, not a separate event in and of 

itself.”); see also Hendrick, 2025 WL 3286282, *6 (“Kalshi’s event contracts are based on the 

outcomes of sporting events or on things that happen during a sporting event.”).  Nor do such 

contracts depend on the occurrence of a “contingency.”  Crypto, 2025 WL 2916151, at *8, n.9.  

Kalshi’s sports-event contracts are therefore not “swaps” within the meaning of the CEA.  See id. 

at *9 (“Crypto’s live presentation industry event contracts are not swaps because, as Crypto self-

certified to the CFTC, these contracts turn on the outcome of the live event, not on the ‘occurrence, 

nonoccurrence, or the extent of the occurrence’ of a live event.”); Hendrick, 2025 WL 3286282, 

at *6 (Kalshi’s sports-event contracts “are not swaps within the CEA’s meaning.”).11  This 

distinction alone is enough to resolve this case.  See Crypto, 2025 WL 2916151, at *11. 

b.  Financial, economic, or commercial consequence.  Even if Kalshi’s sports-event 

contracts were based on the occurrence of events, the contracts would still not be associated with 

a potential financial, economic, or commercial consequence.  7 U.S.C. § 1a(47)(A)(ii).  To 

“associate” means to “connect in the mind or imagination,”   American Heritage Dictionary of the 

English Language, (4th ed. 2000).  A “consequence” is “[s]omething that follows from an action 

or condition.”  Id.  So, for sports-event contracts to qualify as a swap, the outcome of the event 

 
11  This conclusion makes logical sense.  Swaps are used for hedging risk, and it is unrealistic to 

think, for example, that Baker Mayfield’s rushing total or Mike Evans’s receiving total in the 

Tampa Bay vs. Carolina NFL game provide any genuine hedging basis.  (See Bechtel Decl. ¶ 8, 

Ex. G.)   
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must be logically connected with a financial, economic, or commercial result that naturally follows 

from the sports outcome.  This requires more than simply having some incidental or down-the-line 

financial implication resulting from an event; there must be an inherent connection.  See Hendrick, 

2025 WL 3286282, at *6.   

The financial and economic interests given in the other subparts of the “swap” definition 

confirm this interpretation, as each of these subparts “refer(s) almost exclusively to financial 

measures, indices, or instruments.”  See id. at *7 (applying noscitur a sociis canon).  Additionally, 

if the “swap” definition in subpart (ii) is interpreted as Kalshi asks, then practically anything would 

qualify as a swap, rendering other subparts of the “swap” definition superfluous.  See id. at *9 

(applying canon against superfluity). 

The economic consequences Kalshi offers, see Dkt. 1 ¶ 31, are exactly the kind of 

attenuated, incidental, down-the-line consequences that a plain-text reading prohibits.  There is a 

significant difference between having a potential financial, economic, or commercial consequence 

and being associated with (i.e. inherently joined or connected to) a potential financial, economic, 

or commercial consequence.  See Hendrick, 2025 WL 3286282, at *6.  The problem with Kalshi’s 

interpretation is that it knows no limiting principle.  Regardless of whether Oklahoma or Alabama 

covers the spread, the same economic activity will occur.  After all, advertisers will run ads no 

matter how many points Alabama or Oklahoma score.  The same is true on bets about individual 

players’ in-game performances.12   

2.  Statutory Context.  Congress does not “hide elephants in mouseholes.”  Whitman v. Am. 

 
12 Kalshi previously conceded that sporting-event outcomes are not associated with potential 

financial, economic, or commercial consequences.  See Hendrick, 2025 WL 3286282, at *7, n.3.  

Kalshi’s previous position was correct—the outcomes of sporting events “carry no economic 

risks,” have “no inherent economic significance,” and have no “economic consequences outside 

of the game itself.”  Id.   
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Trucking Associations, 531 U.S. 457, 468 (2001).  Congress “does not alter the fundamental details 

of a regulatory scheme in vague terms or ancillary provisions.”  Id.  Put another way, under the 

major-questions doctrine, “[e]xtraordinary grants of regulatory authority are rarely accomplished 

through ‘modest words,’ ‘vague terms,’ or ‘subtle device[s].’”  W. Virginia v. Env’t Prot. Agency, 

597 U.S. 697, 723 (2022) (quoting Whitman, 531 U.S. at 468).  Instead, Congress speaks clearly 

when it “wishes to assign to an agency decisions of vast economic and political significance.”  W. 

Virginia, 597 U.S. at 716 (citations omitted).  A “colorable textual basis” is not enough.  See id. at 

722.  Courts also look to “‘common sense as to the manner in which Congress [would have been] 

likely to delegate’ such power to the agency at issue.”  Id. at 722–23 (citation omitted).   

This case invokes the major-questions doctrine because sports wagering is undoubtedly an 

issue of “vast economic and political significance.”  As noted in Murphy, “Americans have never 

been of one mind about gambling, and attitudes have swung back and forth.”  584 U.S. at 458.  

Sports gambling in particular “has long had strong opposition.  Opponents argue that it is 

particularly addictive and especially attractive to young people with a strong interest in sports.”  

Id. at 460.  And Congress has expressly legislated this area numerous times.  For example, the 

federal Wire Act of 1961 prohibits wagering on sporting events across state lines unless permitted 

under state law.  See 18 U.S.C. § 1084(a)–(b).  The Indian Gaming Regulatory Act (“IGRA”), 25 

U.S.C. § 2701, et seq., exists in part “to provide a statutory basis for the operation of gaming by 

Indian tribes”  Id. § 2702.  And PASPA, before it was overturned in Murphy, made “it ‘unlawful’ 

for a State or any of its subdivisions ‘to sponsor, operate, advertise, promote, license, or authorize 

by law or compact . . . a lottery, sweepstakes, or other betting, gambling, or wagering scheme 

based . . . on’ competitive sporting events.”  Murphy, 584 U.S. at 461 (citing 28 U.S.C. § 3702).  
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Economically, it is estimated that in 2024 alone, legal-sports-betting revenue was up 24.8% to 

$13.78 billion, as Americans legally wagered $149.9 billion on sports.13  (Thomas Decl. ¶ 15.)   

Within this historical and statutory context, Kalshi’s position cannot survive under the 

major-questions doctrine.  Here, Kalshi implies that when Congress brought “swaps” under the 

CFTC’s purview through Dodd-Frank, it simultaneously intended to upset the balance between 

state and federal regulation of gaming and give the CFTC the authority to regulate the same.  If 

the premise of Kalshi’s position—that its sports-event contracts are “swaps”—is correct, then all 

sports wagering would necessarily be swept “into the CFTC’s exclusive jurisdiction even though 

the states historically have regulated gambling through their police power.”  Crypto, 2025 WL 

2916151, at *9.  This is because the CEA makes it “unlawful for any person, other than an eligible 

contract participant, to enter into a swap unless the swap is entered into on, or subject to the rules 

of, a [DCM].”  7 U.S.C. § 2(e).   

If Kalshi is correct and Congress intended to include within the definition of “swap” any 

contract based on any sporting-event outcome that has some potential downstream financial or 

economic consequence, then this would mean that practically all sports wagers would be swaps.  

To be sure, the typical sports wager is an enforceable contract where a sum of money is risked on 

the outcome of a sporting event.  See, e.g., Tenn. Code Ann §§ 4-49-113 (wagers as contracts); 4-

49-102(39) (definition of “wager”).  And under Kalshi’s broad definition, any wager could 

theoretically have some downstream, tangential financial consequence.  See supra at 16–17.  It 

follows, then, that if all sports wagers are swaps and all swaps must be traded on a DCM, that all 

sports wagers must be made on a DCM.  This cannot be what Congress intended.   

 
13 See American Gaming Association’s 2025 State of the States, available at 

https://tinyurl.com/54uaasxa (last accessed January 11, 2026).  

Case 3:26-cv-00034     Document 34     Filed 01/20/26     Page 26 of 44 PageID #: 308

https://tinyurl.com/54uaasxa


 

20 
 

Had Congress intended to give the CFTC such vast regulatory authority over sports 

wagering—something already traditionally regulated by the states—then “it surely would have 

said so.”  Crypto, 2025 WL 2916151, at *10; see also FDA v. Brown & Williamson Tobacco Corp., 

529 U.S. 120, 160 (2000) (“Congress could not have intended to delegate a decision of such 

economic and political significance to an agency in so cryptic a fashion.”).  The Court “must be 

guided to a degree by common sense” in determining whether Congress intended such a sea-

changing decision.  See Brown & Williamson, 529 U.S. at 133.  It defies reason to find that 

Congress intended to make this delegation without saying so.  See Whitman, 531 U.S. at 468; W. 

Virginia, 597 U.S. at 722–23.  

 This rings especially true given that sports wagering was largely illegal across the country 

when Dodd-Frank was enacted, and for similar reasons, Kalshi’s interpretation violates the canon 

against implied repeal.  See Epic Sys. Corp. v. Lewis, 584 U.S. 497, 510 (2018).  It strains credulity 

to think that Congress, in enacting Dodd-Frank, intended to repeal the Wire Act, IGRA, and 

PASPA and instead legalize sports gambling nationwide.  Had Congress wanted to bring this topic 

of vast economic and political significance into the CFTC’s regulatory purview, it surely would 

have said so more explicitly.  See Martin, 793 F. Supp. 3d at 683. 

 3.  Legislative History.  Dodd-Frank was enacted in direct response to the 2008 financial 

crisis primarily “[t]o promote the financial stability of the United States by improving 

accountability and transparency in the financial system.”  124 Stat. 1376.  Indeed, prior to the 

financial crisis, over-the-counter derivatives like swaps “were generally regarded as a beneficial 

financial innovation that distributed financial risk more efficiently and made the financial system 

more stable, resilient, and resistant to shocks,” but the 2008 financial crisis “essentially reversed 

this view.”  Inv. Co. Inst., 891 F. Supp. 2d at 173–74 (internal citations omitted).  As a result, 

Case 3:26-cv-00034     Document 34     Filed 01/20/26     Page 27 of 44 PageID #: 309



 

21 
 

“Congress, in Dodd-Frank, ‘charg[ed] the CFTC with the task of illuminating previously dark 

markets in the complex derivative instruments at the heart of the crisis known as ‘swaps.’” Id. at 

174 (citations omitted).  “Congress thus aimed Dodd-Frank at systemic risks in the financial sector 

that undermined U.S. financial stability, and [Dodd-Frank’s] language should be interpreted 

through that lens.”  Hendrick, 2025 WL 3286282, at *7.  

 Kalshi asserts that when Congress gave the CFTC the power to oversee and regulate 

exchanges in 1974, it was “concerned that the ‘states . . . might step in to regulate the futures 

markets themselves,’ thus subjecting futures exchanges to ‘conflicting regulatory demands.’”  Dkt. 

1 ¶ 35 (quoting Am. Agri. Movement, Inc. v. Bd. of Trade of Chicago,  977 F.2d, 1147, 1156 (7th 

Cir. 1992)).  Kalshi notes that the Senate “reaffirmed the CFTC’s exclusive power by deleting a 

provision of the CEA that would have preserved the states’ authority over futures trading.”  Id. 

But this legislative history is far afield.  It long predates the actual text involved in this case 

which was passed as part of Dodd-Frank.  And in looking to the relevant time period, it is clear 

that Congress wanted to “prevent gambling through futures markets” and “protect the public 

interest from gaming contracts and other events contracts.”  156 Cong. Rec. at S5906 (statement 

of Sen. Lincoln).  Specifically, Congress sought to “prevent derivatives contracts that are contrary 

to the public interest because they exist predominantly to enable gambling through supposed ‘event 

contracts.’”  Id. at S5906-07.  Senator Lincoln even expressed concern with respect to sports 

wagering, noting that it “would be quite easy to construct an ‘event contract’ around sporting 

events such as the Super Bowl, the Kentucky Derby, and Masters Golf Tournament.  These types 

of contracts would not serve any real commercial purpose.  Rather, they would be used solely for 

gambling.”  Id. at S5907.  These concerns emphasize that the plain text of the CEA does not include 

sports-event contracts as “swaps.” 
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4.  Regulatory History.  It is not surprising that the CFTC has not taken any action with 

respect to Kalshi’s sports-event contracts.  (See Thomas Decl. Ex. B.)  After all, the CFTC is not 

a gaming regulator, and since the sports-event contracts are not actually swaps, they do not fall 

within the CFTC’s exclusive jurisdiction.  Although CFTC’s position defining “swaps” is not 

entitled to deference, see Loper Bright Enters. v. Raimondo, 603 U.S. 369, 392 (2024), it supports 

a conclusion that Kalshi’s sports wagers are not swaps, and represents a reasoned argument the 

Court can look to for guidance.  See Skidmore v. Swift & Co., 323 U.S. 134, 140 (1944). 

In 2012, the CFTC issued a rule to clarify and further define what constitutes a swap under 

the CEA regulatory framework.  See Further Definition of “Swap,” “Security-Based Swap,” and 

“Security-Based Swap Agreement”; Mixed Swaps; Security-Based Swap Agreement 

Recordkeeping, 77 Fed. Reg. 48208 (Aug. 13, 2012).  The CFTC came up with a list of common 

transactions that consumers enter into as part of their “household and personal lives” that may have 

attributes of a swap, but the agency believed are not covered by the CEA.  Id. at 48246.   

Sports wagers fall into this category.  In determining the types of common transactions that 

are not swaps, the CFTC gave three characteristics to consider: (1) the transactions “do not contain 

payment obligations, whether or not contingent, that are severable from the agreement, contract, 

or transaction;” (2) “the transactions are not traded on an organized market or over-the-counter;” 

and (3) the transactions “involve an asset of which the consumer is the owner or beneficiary, or 

that the consumer is purchasing, or they involve a service provided, or to be provided, by or to the 

consumer.”  Id. at 48247.  Sports wagers have all these characteristics, and accordingly, are not 

swaps.  Hendrick, 2025 WL 3286282, at *8.  They do not contain severable payment obligations, 

they were not offered on DCMs until Kalshi began improperly self-certifying that they comply 

with the CEA and CFTC rules, and they involve consumer entertainment.  Id. 
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C. There is no preemption.  

 Even if Kalshi’s sports-event contracts are “swaps,” Kalshi still cannot succeed on the 

merits of its claim because there is no preemption.  When analyzing any preemption question, 

courts “start[] with the basic assumption that Congress did not intend to displace state law.”  

Maryland v. Louisiana, 451 U.S. 725, 746 (1981).  “In all pre-emption cases,” courts presume that 

Congress did not preempt state law, “particularly” in cases involving “a field which the States 

have traditionally occupied.”  Medtronic, Inc. v. Lohr, 518 U.S. 470, 85 (1996) (internal quotation 

marks omitted) (emphasis added).  This creates a “strong presumption” against preemption.  Torres 

v. Precision Indus., Inc., 995 F.3d 485, 491 (6th Cir. 2021).  This strong presumption exists 

because “States are independent sovereigns in our federal system” such that courts “have long 

presumed that Congress does not cavalierly pre-empt state-law causes of action.”  Medtronic, 518 

U.S. at 485.  When “a field which the States have traditionally occupied” is involved, “the 

presumption against preemption ‘operates with special force.’”  Fenner v. Gen. Motors, LLC, 113 

F.4th 585, 594 (6th Cir. 2024) (citation omitted).  Congress must therefore “make its intention to 

do so ‘un-mistakably clear in the language of [a] statute.’” Gregory v. Ashcroft, 501 U.S. 452, 460 

(1991) (quoting Will, 491 U.S. 58, 65 (1989)).  And that is no low hurdle: The text itself must 

contain “exceedingly clear language . . . to significantly alter the balance between federal and state 

power.” U.S. Forest Serv. v. Cowpasture River Pres. Ass’n, 590 U.S. 604, 621–22 (2020). 

Federal preemption can occur in three ways: express preemption, field preemption, or 

conflict preemption.  Oneok, Inc. v. Learjet, Inc., 575 U.S. 373, 376–77 (2015).  Kalshi does not 

contend that express preemption applies, Dkt. 1 ¶ 2, and instead argues for (1) field preemption 

and (2) conflict preemption.  Neither succeeds.   
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  1.  There is no field preemption.  “Field preemption exists where Congress 

legislates broadly enough ‘to occupy an entire field of regulation, leaving no room for the States 

to supplement federal law.’”  Dayton Power & Light Co. v. FERC, 126 F.4th 1107, 1129 (6th Cir. 

2025) (quoting Nw. Cent. Pipeline Corp. v. State Corp. Comm’n of Kan., 489 U.S. 493, 509 

(1989)).  When the federal government has occupied a field, that field is usually rooted in some 

sort of compelling public policy determination.  See, e.g., Pac. Gas & Elec. Co. v. State Energy 

Res. Conservation & Dev. Comm’n, 461 U.S. 190 (1983) (nuclear safety); Arizona v. United States, 

567 U.S. 387 (2012) (immigration registration); Crosby v. Nat’l Foreign Trade Council, 530 U.S. 

363 (2000) (foreign affairs).  In performing a field-preemption inquiry, courts look to “the target 

at which the state law aims in determining whether that law is pre-empted.”  Oneok, 575 U.S. at 

385 (emphasis in original).  Two important limitations guide the field-preemption inquiry.  First, 

a federally occupied field can cover a narrow subject and still preserve state law causes of action 

generally.  Id. at 376.  And second, the Supreme Court has not found field preemption where there 

has been an analogous invitation for State participation.  See United States v. Texas, 144 F.4th 632, 

723–24 (5th Cir. 2025) (Oldham, J., dissenting) (collecting field preemption cases and noting the 

lack of state participation), vacated, en banc hearing granted,150 F.4th 656. 

 According to Kalshi, it can offer sports wagering by calling the bets “sports-event 

contracts.”  Kalshi then “self-certifies” these “sports-event contracts” as eligible swaps listings.14  

 
14 The CFTC is not required to act on self-certified event contracts.  7 U.S.C. § 7a-2(c)(1); see 

also Hendrick, 2025 WL 3286282, at *4.  Instead, the CFTC may conduct a preapproval of an 

event contract at the request of a DCM or may, but is not required to, conduct a post-listing 

review.  7 U.S.C. §§ 7a-2(c)(4)–(5).  And the CFTC itself has confirmed that it has not been asked 

to, nor has it conducted any such review of any sports-event contracts.  See CFTC Advisory at 2, 

n.4. To the contrary, consistent with Congressional intent, the CFTC has expressly prohibited 

contracts involving, relating to, or referencing “gaming” from being listed on DCMs.  See 17 

C.F.R. § 40.11. 
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See 7 U.S.C. § 7a-2(c)(1); 17 C.F.R. § 40.2(a)(3)(iv).  Once contracts are listed on a DCM, 

according to Kalshi, any regulation is subject to the CFTC’s “exclusive jurisdiction.”  Dkt. 7 at 11 

(“Kalshi’s event contracts are traded on a contract market designated by the CFTC, and the CFTC 

has ‘exclusive jurisdiction’ to regulate these contracts.”).  Not so.  Neither the (a) plain text nor (b) 

context of 7 U.S.C. § 2(a)(1)(A)’s jurisdiction clause support finding field-preemption.  

   a.  Text.  “Jurisdiction . . . is a word of many, too many, meanings.” Arbaugh v. 

Y&H Corp., 546 U.S. 500, 510 (2006) (quoting Steel Co. v. Citizens for Better Env’t, 523 U.S. 83, 

90 (1998)).  To Kalshi it means field preemption.  Dkt. 7 at 11.  But the Supreme Court has rejected 

equating a jurisdictional grant with field preemption.  In Oklahoma v. Castro-Huerta the Court 

was tasked with interpreting an “exclusive jurisdiction” clause.  See 597 U.S. 629, 641–42 (2022).  

It found that the statutory language “exclusive jurisdiction” “does not preempt state law.”  Id. at 

643 (emphasis added).  That makes sense because there is a “deeply rooted presumption in favor 

of concurrent state” authority.  Tafflin v. Levitt, 493 U.S. 455, 459 (1990).  Field preemption is 

“rare.”  Kansas v. Garcia, 589 U.S. 191, 208 (2020).  And only occurs when Congress has “left no 

room for supplementary state legislation.”  Id. (quotation omitted); see Oneok, 575 U.S. at 385.  

The CEA’s jurisdictional provision does not do that. 

Rather than act as a field-preemption clause, the CEA’s “exclusive jurisdiction” gives the 

CFTC sole regulatory authority over certain transactions separate from other federal agencies.  

The jurisdiction clause focuses on drawing the boundary between the CFTC’s and the SEC’s 

respective authority: “Except [for the CFTC’s “exclusive jurisdiction”], nothing contained in this 

section shall (I) supersede or limit the jurisdiction at any time conferred on the [SEC] or other 

regulatory authorities under the laws of the United States or of any State, or (II) restrict the [SEC] 

and such other authorities from carrying out their duties and responsibilities in accordance with 
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such laws.”) (emphasis added).  7 U.S.C. § 2(a)(1)(A).  The grant of exclusive jurisdiction “was 

to avoid unnecessary, overlapping and duplicative regulation, especially as between the [SEC] and 

the new CFTC.”  F.T.C. v. Ken Roberts Co., 276 F.3d 583, 588 (D.C. Cir. 2001) (citations and 

quotations omitted).  This is not the type of “exceedingly clear language” needed “to significantly 

alter the balance between federal and state power.” Cowpasture River, 590 U.S. at 621–22. 

Confirming that jurisdiction in the CEA does not mean preemption, the CEA also includes 

savings clauses and express-preemption provisions.  7 U.S.C. §§ 2(a)(1)(A); 16(e)(2); 16(h); see 

Int’l Paper Co. v. Ouellette, 479 U.S. 481, 492 (1987); Cipollone v. Liggett Grp., Inc., 505 U.S. 

504, 517 (1992); Freightliner Corp. v. Myrick, 514 U.S. 280, 288 (1995).  First, the CEA expressly 

provides that “Except as hereinabove provided, nothing contained in this section shall (I) supersede 

or limit the jurisdiction at any time conferred on . . . regulatory authorities under the laws . . . of 

any State, or (II) restrict . . . such other authorities from carrying out their duties and responsibilities 

in accordance with such laws.”  7 U.S.C. § 2(a)(1)(A).  This shows Congress intended “continued 

exercise of state power, not to handicap or dilute it.”  See Oneok, 575 U.S. at 385.  Such language 

does not create field preemption.  See Fenner, 113 F.4th at 603; Ontario v. City of Detroit, 874 

F.2d 332, 342–43 (6th Cir. 1989); Medtronic, 518 U.S. at 485.  Second, the CEA contains two 

express-preemption clauses, 7 U.S.C. §§ 16(e)(2), 16(h), that are far afield, and on which Kalshi 

does not rely.  “Congress’s decision to expressly preempt state gaming laws for certain transactions 

and state-insurance laws for swaps—compared to its silence as to all others—is strong evidence 

that Congress did not intend to regulate so comprehensively as to exclude all state law.”  Martin, 

793 F. Supp. 3d at 681 (citing Cipollone, 505 U.S. at 517; Freightliner Corp., 514 U.S. at 288). 

b.  Context.  Confirming this plain-text reading, Congress did not nationally legalize 

gambling in the CEA because it was otherwise illegal in numerous federal statutes.  See supra at 
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18.  Congress did not impliedly repeal all these statutes.  After all, an implied repeal occurs only 

when “the latter Act covers the whole subject of the earlier one and is clearly intended as a 

substitute.”  McKenna v. Dillon Transport, LLC, 97 F.4th 471, 476 (6th Cir. 2024) (quoting 

Carcieri v. Salazar, 55 U.S. 379, 395 (2009)) (emphasis added).  Similarly, Kalshi’s theory of field 

preemption implicates the major-questions doctrine.  See supra at 18–20.  Sports wagering is 

undoubtedly an issue of “vast economic and political significance.” W. Virginia, 597 U.S. at 716.  

And Congress did not hide the elephant of nationwide legal sports gambling in the mousehole of 

swaps regulation.  See supra at 17–20.  Kalshi’s contrary arguments do not bear scrutiny.   

First, Kalshi’s reading of the text leads to absurd results.  “Where the plain language of the 

statute would lead to patently absurd consequences that Congress could not possibly have 

intended, [courts] need not apply the language in such a fashion.”  Pub. Citizen v. U.S. Dept. of 

Justice, 491 U.S. 440, 470 (1989) (Kennedy, J., concurring) (cleaned up).  Under Kalshi’s reading, 

it could offer a “sports-event contract” on activities illegal under state law such as dog-fighting.  

See Tenn. Code Ann. § 39-14-203 (criminalizing animal fighting).  In Kalshi’s view, because the 

dog fight involves a DCM-listed contract, “that leaves no room for state regulation.”  Dkt. 7 at 10.  

The message from Kalshi is clear: if a contract is listed on a DCM, it can be regulated by no one 

but the CFTC irrespective of the circumstances.  Id. at 11 (“Congress cabined federal preemption 

to contracts traded on DCMs”) (emphasis in original).  But it cannot be the case that listing a 

contract on a DCM abrogates such a wide sweep of state law, especially in areas so traditionally 

associated with the state’s historic police power.  Ah Sin, 198 U.S. at 505–06.  If so, the possibilities 

for Kalshi’s offerings are endless—whether legal or illegal activity is involved.  Can the IRS utilize 

its powers to levy on the proceeds from one of Kalshi’s contracts for back taxes?  Can the FBI and 

DOJ investigate and prosecute illegal activity taking place on Kalshi’s platform?  Under Kalshi’s 
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theory of field preemption, the answer is an emphatic “no.”  That cannot be what Congress 

intended.  Cipollone, 505 U.S. at 517.  

 Second, Kalshi almost exclusively relies on the 1974 amendments to the CEA.  Dkt. 7 at 

11–13.  But “swaps” were not covered by the CEA following the 1974 amendments, nor of course 

by the original 1936 Act.  Not until Dodd-Frank did “swaps” even come within the CEA’s purview.  

Thus, prior to 2010, the CFTC had no jurisdiction, exclusive or otherwise, over anything relating 

to “swaps.”  Kalshi’s repeated overtures to the 1974 amendments are irrelevant.  Whatever 

“exclusive jurisdiction” the 1974 amendments provided to the CFTC did not involve Kalshi’s 

product at the heart of this case: traditional sports wagering.  What matters to this case is Dodd-

Frank and what followed.  Kalshi’s focus, however, is conspicuously elsewhere.  So, its arguments 

are unavailing on the question of Congress’s clear and manifest intent in the post-Dodd-Frank 

CEA.  To the contrary, the applicable legislative history shows no preemptive intent.  See supra at 

20–21; Martin, 793 F. Supp. 3d at 683–84. 

 Third, Kalshi’s final arguments relating to the CEA’s “comprehensive regulatory scheme” 

similarly miss the mark.15  Dkt. 7 at 14–15.  Field preemption cannot be inferred from regulations 

alone.  See Hillsborough Cnty. v. Automated Med. Labs, Inc., 471 U.S. 707, 717 (1985).  And the 

subject of this case—sports wagering—and the “target” of the CEA bear no relationship to 

Kalshi’s compliance obligations to maintain its DCM status.  Oneok, 575 U.S. at 385. 

 Adding it all up, nothing in the text or context of 7 U.S.C. § 2(a)(1)(A) field preempts state 

gaming laws.  Rather, “[i]t is absurd to think that Congress intended for DCMs to turn into 

 
15 Kalshi’s reliance on Blue Lake Rancheria v. Kalshi Inc., No. 25-cv-06162, 2025 WL 3141202, 

at *7 (N.D. Cal. Nov. 10, 2025) is misplaced. See Dkt. 7 at 14–15.  The Blue Lake decision dealt 

with application of the Unlawful Internet Gambling Enforcement Act to gaming on tribal lands 

and did not involve preemption.  Even then, it was not well-reasoned, and it relied in part on the 

preliminary injunction that was later dissolved in Hendrick. 
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nationwide gambling venues on every topic under the sun to the exclusion of state regulation and 

with no comparable federal regulator without ever mentioning that was the goal when Congress 

added swaps to the CEA in 2010.”  Hendrick, 2025 WL 3286282, at *9.  

  2.  There is no conflict preemption.  The Act does not encroach upon the CEA’s 

regulatory jurisdiction. It does not regulate derivatives trading, and in turn, the CEA does not 

regulate sports wagering.  See Pac. Gas & Elec., 461 U.S. at 213, 216; De Canas v. Bica, 424 U.S. 

351, 362 (1976); 7 U.S.C. § 2(a)(1)(A).  There is no conflict. Conflict preemption exists when a 

state law “stands as an obstacle to the accomplishment and execution of the full purposes and 

objectives of Congress,” Hines v. Davidowitz, 312 U.S. 52, 67 (1941), or when the state laws at 

issue conflict with federal laws, such as where “compliance with both federal and state regulations 

is a physical impossibility,” Florida Lime & Avocado Growers, Inc. v. Paul, 373 U.S. 132, 142–

43 (1963).  The “[i]mplied preemption analysis does not justify ‘freewheeling judicial inquiry into 

whether a state statute is in tension with federal objectives,’ as such an endeavor ‘would undercut 

the principle that it is Congress rather than the courts that preempts state law.’”  Fenner, 113 F.4th 

at 593–94 (quoting Chamber of Com. of U.S. v. Whiting, 563 U.S. 582, 607 (2011)).  It is a textbook 

rule that “[t]he mere fact that state laws . . . overlap to some degree with federal [laws] does not 

even begin to make a case for conflict preemption.”  Garcia, 589 U.S. at 211.  That is why the 

Sixth Circuit requires “a high threshold” to succeed in a conflict preemption claim.  Dayton Power, 

126 F.4th at 1128 (citation omitted).  A “state law is ‘conflict’ preempted only ‘to the extent it 

actually conflicts with federal law.’”  Fenner, 113 F.4th at 594 (citation omitted) (emphasis added). 

a.  No Obstacle.  The Act does not represent an obstacle to the CEA.  It does not 

regulate “accounts, agreements . . . , and transactions involving swaps or contracts of sale of a 

commodity for future delivery.”  7 U.S.C. § 2(a)(1)(A).  Instead, it works in tandem with the CEA, 
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which expressly provides for the operation of state sports-wagering laws in parallel enforcement 

with the CEA.  See 7 U.S.C. §7a-2(c)(5)(C)(i)(V); 17 C.F.R. § 40.11(a)(1).16  This is because 

“[b]oth the text and purpose of the [CEA] contemplate a regime in which other [governmental 

entities] may share power with the CFTC over activities that lie outside the scope of [the CFTC’s 

exclusive jurisdiction].”  Ken Roberts Co. 276 F.3d at 591.   

That commonsense conclusion should resolve this case.  Kalshi says the Act: (1) 

“subject[s] regulated exchanges to multiple conflicting regimes;” (2) “hampers the careful balance 

struck by Congress” relating to “specific enforcement method[s]” over swaps; and (3) “disrupt[s] 

the congressional calibration of force” potentially exerted by regulators.  Dkt. 7 at 17–18.  But to 

support these conclusions Kalshi relies on field preemption cases.  Id.; Crosby, 530 U.S. 363; 

Arizona, 567 U.S. at 399.  Crosby dealt with foreign affairs while Arizona dealt with immigration 

registration—both subjects within the province of the federal government.  Those field preemption 

cases “bear[] little resemblance to gambling, which states have a strong interest in regulating, . . ., 

the regulation of gambling is precisely the kind of area of law that has been traditionally considered 

to be within the purview of state regulatory authority.”  Martin, 793. F. Supp. 3d at 685. 

  b.  No Impossibility.  The “high bar” Kalshi must clear to successfully argue 

impossibility requires that it prove that the “purpose of the [CEA] cannot otherwise be 

accomplished” and whether the Act “directly interfere[s] with the operation” of the CEA.  Dayton 

Power, 126 F.4th at 1127–28.  Kalshi “does not meet that high bar.”  Id. at 1128.  Kalshi thinks it 

impossible to comply with the Act without risking non-compliance with the CFTC due to (1) its 

 
16 Indeed, the CFTC has already decided on a “blanket basis” that contracts involving “gaming” 

are expressly illegal.  Crypto, 2025 WL 2916151, at *10.  Because Kalshi’s sports-event contracts 

are not eligible for listing on a DCM, they are not entitled to any preemptive effect.  See 7 U.S.C. 

§ 16(e)(1)(B)(i).  
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alleged inability to adhere to the “Core Principles on which Kalshi’s designation as a DCM 

depends,” (2) its alleged inability to verify geographic location, and (3) its CFTC obligation to 

provide “impartial access” to users.  Dkt. 7 at 19.  Not so. 

“[T]he CFTC’s Core Principles and [Tennessee’s] gaming laws work in tandem.”  Martin, 

793 F. Supp. 3d at 686.  The Core Principles “seek to address the efficient functioning of the 

derivatives and futures markets[,] [and the Act is] focused on protecting the public from potential 

gambling issues.”  Id.; see, e.g., Tenn. Code Ann. §§ 4-49-111, 4-49-112.  Neither legal regime 

interferes with the other.  Dayton Power, 126 F.4th at 1127–28. The Act does not regulate any 

matter within 7 U.S.C. § 2(a)(1)(A), and the CEA does not regulate anything within the Act.  See 

id. § 7a-2(c)(5)(C)(i)(V).   

Geofencing technology is readily available and used by all entities licensed to offer sports-

wagering products in Tennessee.  (Thomas Decl. ¶ 9.)  Kalshi is well aware of such technology, is 

sophisticated enough to implement it within its systems, and simply believes that it should not 

have to do so under its preemption theory.  Such a position is incompatible with “impossibility” 

preemption analysis.  Garcia, 589 U.S. at 211; Fenner, 113 F.4th at 594.   

Lastly, the “impartial access” rules on which Kalshi relies require access for participants 

of all economic means, not geographic locations as Kalshi argues.  See Core Principles and Other 

Requirements for Designated Contract Markets, 75 Fed. Reg. 80572 (proposed Dec. 22, 2010) (to 

be codified at 17 C.F.R. pts. 1, 16, and 38) (“The purpose of the proposed impartial access 

requirements is to prevent DCMs from using discriminatory access requirements as a competitive 

tool against certain participants. Access to a DCM should be based on the financial and operational 

soundness of a participant, rather than discriminatory or other improper motives.”).  Such 

“impartial access” rules present no impediment to Kalshi complying with the CEA and the Act. 
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D. Kalshi’s state law arguments are meritless. 

Kalshi argues state law prohibits the Council from enforcing the Act against Kalshi under 

Tenn. Code Ann. § 39-17-509.  Dkt. 7 at 19–21.  But this argument cannot show any likelihood of 

success on the merits because Kalshi has not brought any state-law claims in their complaint—

only preemption.  Regardless, whatever merits may exist for such argument are irrelevant because 

federal courts are barred from considering claims that state officials violated state law in carrying 

out their official duties pursuant to the Eleventh Amendment.  Pennhurst State Sch. & Hosp. v. 

Halderman, 465 U.S. 89, 120 (1984).  Indeed, “[t]he Amendment . . . is a specific constitutional 

bar against hearing even federal claims that otherwise would be within the jurisdiction of the 

federal courts.”  Id. (emphasis in original).  “This constitutional bar applies to pendent claims as 

well.”  Id.  Even if the Court could consider Kalshi’s state-law claim, it would fail on the merits.  

True, “lawful business transaction” is excluded from the definition of “gambling,” and can include 

“futures or commodities trading.”  Tenn. Code Ann. § 39-17-501(2), (5).  But Kalshi’s sports-

event contracts do not constitute swaps subject to the CFTC’s jurisdiction (or any other form of 

derivative subject to the CFTC’s exclusive jurisdiction).  See supra at 14–22.  And even if they 

were, they would not be lawful business transactions because they are expressly prohibited from 

being listed on a DCM pursuant to 17 C.F.R. § 40.11(a).   

II. There Is No Irreparable Harm. 

Kalshi has failed to carry its “burden of establishing a clear case of irreparable injury.”  

Garlock, Inc. v. United Seal, Inc., 404 F.2d 256, 257 (6th Cir. 1968).  The injury “must be both 

certain and immediate, not speculative or theoretical.”  D.T. v. Sumner Cnty. Sch., 942 F.3d 324, 

327 (6th Cir. 2019) (quotations omitted).  And “self-inflicted harm does not constitute irreparable 

harm for the purposes of a preliminary injunction.”  Posey v. Garland, No. 1:23-cv-00051, 2023 
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WL 5435609, at *10 (E.D. Tenn. Aug. 23, 2023) (collecting cases).  As a preliminary matter Kalshi 

is not entitled to its claimed presumption of harm.  Dkt. 7 at 21–22.  The cases finding such a 

presumption “are almost entirely restricted to cases involving alleged infringements of free speech, 

association, privacy or other rights as to which temporary deprivation is viewed of such qualitative 

importance as to be irremediable by any subsequent relief.”  Pub. Serv. Co. of New Hampshire v. 

Town of W. Newbury, 835 F.2d 380, 382 (1st Cir. 1987).  Kalshi has asserted no such right here.  

Kalshi relies on Churchill Downs for the proposition that a likely loss of competitive 

position and goodwill satisfies the injury prong. 17  Churchill Downs, 162 F.4th at 642–43.  But 

here, unlike Churchill Downs, Kalshi’s harms are speculative at best.  Kalshi offers a suite of 

products, with sports-events contracts only making up a portion of its business.  See Dkt. 1 ¶ 48.  

There is no evidence that Tennessee users will quit Kalshi all together, or think any differently 

about Kalshi’s products if it obtains a license to run its sportsbook.  Kalshi could easily comply 

with both Tennessee law and the CEA if it wanted to.  See supra at 29–31.  All licensed sports-

wagering operators in Tennessee bear everyday business costs already, including costs associated 

with geolocating their users.  (Thomas Decl. ¶ 9.)  Indeed, Crypto.com, Kalshi’s competitor, has 

reportedly begun restricting access in other states after its loss in Nevada.  See Tom Nightingale, 

Crypto.com Pulls Sports Contracts in Several States amid Pushback, SBC AMERICAS (Dec. 16, 

2025), https://tinyurl.com/5ba6hp9v.  Any such cost-of-doing-business “harm” is not irreparable.  

Kalshi’s allegations of customer harm are unavailing.  Dkt. 7 at 22–23.  Third-party harm 

does not constitute irreparable injury, rather the inquiry looks to the movant’s own rights.  E.g., 

 
17 Churchill Downs relies exclusively upon Collins Inkjet Corp. v. Eastman Kodak Co., 781 F.3d 

264 (6th Cir. 2015) for this proposition and is inapposite.  Collins Inkjet dealt with vastly different 

economic activity—a small market printer-supply company suing a large-market producer for anti-

trust violations under the Sherman Act—than anything involved in this case. 781 F.3d at 267–68.  
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Am. Dairy Queen Corp. v. Brown-Port Co., 621 F.2d 255, 259 n.4 (7th Cir. 1980); NAACP v. 

Town of E. Haven, 70 F.3d 219, 224 (2d Cir. 1995).  That the contractual obligations of some 

Kalshi users could be impaired because Kalshi complies with Tennessee law is beside the point. 

Similarly, Kalshi’s allegations of reputational harm miss the mark.  Dkt. 7 at 23–24.  Kalshi 

is engaged in litigation across the country and has already been denied preliminary injunctions in 

two instances, Hendrick and Martin.  The world is on notice of the dubious legality of Kalshi’s 

sports-event contracts.  In short, any reputational harm has already occurred, and preliminary relief 

will not change that.  See Mirion Techs. (Canberra), Inc. v. Sunpower, Inc., No. 2:17-CV-669, 

2017 WL 5090436, at *12 (S.D. Ohio Nov. 6, 2017); Louisiana-Pac. Corp. v. James Hardie Bldg. 

Prods. Inc., No. 3:18-CV-00447-JPM, 2018 WL 7272047, at *11 (M.D. Tenn. Dec. 20, 2018).   

III. The Balance of Equities and the Public Interest Weigh against Granting a 

Preliminary Injunction.  

Because Kalshi sues Defendants in their official capacities, the remaining two factors for 

injunctive relief merge.  See Daunt v. Benson, 956 F.3d 396, 422 (6th Cir. 2020).  Here, the equites 

and public interest favor denying injunctive relief. 

“[H]e who comes into equity must come with clean hands.”  Cleveland Newspaper Guild, 

Loc. 1 v. Plain Dealer Pub. Co., 839 F.2d 1147, 1155 (6th Cir. 1988).  Kalshi has not done so.  

Kalshi has self-certified its sports-event contracts, even though contracts involving, relating to, or 

referencing “gaming” or activities unlawful under state law are explicitly prohibited under 17 

C.F.R. § 40.11(a).  See supra at 6–7.  Therefore, any harm Kalshi has suffered or will suffer is of 

its own making.  Kalshi should not be able to hide behind the self-certification process and claim 

harm when a state enforces its laws.  This Court should deny Kalshi the relief it seeks because it 

has approached the Court with unclean hands.  Plain Dealer Pub. Co., 839 F.2d  at 1155.  
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A court should give serious consideration to the public-interest element.  Winter v. Nat. 

Res. Def. Council, Inc., 555 U.S. 7, 26–27 (2008).  As discussed above, the Council does crucial 

work in ensuring the integrity of sports gaming and ensuring that vulnerable consumers are 

protected.  See supra at 2–4.  An injunction would prevent the Council from exercising its statutory 

duty to protect consumers and ensure a fair, accountable, and lawful sports wagering market.  

(Thomas Decl. ¶ 18.)  Moreover, when unlicensed entities offer sports wagering in Tennessee, 

they draw customers away from licensed operators, harming the public fisc.  (Id. ¶ 14.)  This means 

less money for schools, emergency services, infrastructure projects, and addiction services.  (Id.)    

IV. Suggestion of Sufficient Bond.  

 If an injunction is granted, Defendants request the imposition of an $875,000 bond under 

Fed. R. Civ. P. 65(c).  “When setting the amount of security, district courts should err on the high 

side.”  Mead Johnson & Co. v. Abbott Labs., 201 F.3d 883, 888 (7th Cir. 2000).  The Act mandates 

the imposition of a fine for unlawfully accepting wagers in the amount of $10,000 for the first 

offense, $15,000 for the second offense, and $25,000 for all subsequent offenses.  Tenn. Code 

Ann. § 4-49-127.  Kalshi has been offering sports-event contracts since January 22, 2025, and has 

admitted it has over 50,000 Tennessee users.  Dkt. 1 ¶ 49; Dkt. 7 at 22.  Even if Kalshi only 

accepted one sports wager a day from the time it began offering sports-event contracts to the day 

it filed this lawsuit, it could be subject to a fine of $8,775,000.  An $875,000 bond is less than 10% 

of that amount and would represent only a modicum of Kalshi’s unlawful activity anyway.  See 

Flaherty, 2025 WL 1218313, at *8 (looking to statutory penalty in setting bond amount).  

CONCLUSION 

 For the reasons stated, the Court should deny Plaintiff’s Motion for Preliminary Injunction 

and Temporary Restraining Order. 
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MEMORANDUM OPINION

Adam B. Abelson, United States District Judge

*671  Plaintiff KalshiEX LLC (“Kalshi”) is a financial
services company that operates a derivatives exchange and
prediction market. Kalshi has moved to enjoin the Maryland
Lottery and Gaming Control Agency, and the Maryland
Lottery and Gaming Control Commission, from pursuing
civil and criminal enforcement of Maryland's gaming laws
against Kalshi for offering sports-event contracts in Maryland
without registering as a sports wagering licensee. Kalshi
argues that Maryland's gaming laws are preempted by
the federal Commodity Exchange Act, and thus cannot
be enforced with respect to Kalshi's sports-event contracts
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when offered in Maryland on its designated contract market
platform. For the reasons explained below, Kalshi has failed
to show a likelihood of success on the merits of its claim that
the Commodity Exchange Act preempts Maryland's gaming
laws. The motion for a preliminary injunction will be denied.

I. BACKGROUND
A derivative is “a financial instrument or contract whose price
is ‘directly depending upon (i.e.[,] derived from)’ the value
of one or more underlying assets–for example, commodities
(like corn and wheat), securities, or debt instruments.”
KalshiEX LLC v. Commodity Futures Trading Commission,
No. 23-cv-3257-JMC, 2024 WL 4164694, at *1 (D.D.C.
Sep. 12, 2024), stay denied, 119 F.4th 58 (D.C. Cir. 2024)
(citing Futures Glossary: A Guide to the Languages of
the Futures Industry, CFTC, https://perma.cc/63HY-DD7E).
An event contract is a kind of derivative the “payoff” of
which is “based on a specified event, occurrence or value.”
Id. at *2 (citing Contracts & Products: Event Contracts,
CFTC, https://perma.cc/CG2B-EYWY). “These contracts are
generally binary[;] the buyer may take a ‘yes’ position that the
specified event will take place whereby the seller implicitly
takes the ‘no’ position.” KalshiEX LLC v. Mary Jo Flaherty,
et al., No. 25-cv-2152-ESK-MJS, 2025 WL 1218313, at *1
(D.N.J. Apr. 28, 2025) (citing id. at *1). The contract can be
purchased or sold any time before its expiration date for a
specific value, and upon expiration, the seller will pay the
buyer if the event occurs. Id.

*672  The Commodity Exchange Act (“CEA”), 7 U.S.C. §
1 et seq., is “a comprehensive regulatory structure to oversee
the volatile and esoteric futures trading complex.” Merrill
Lynch, Pierce, Fenner & Smith, Inc. v. Curran, 456 U.S.
353, 355-56, 102 S.Ct. 1825, 72 L.Ed.2d 182 (1982). The
CEA provides the Commodity Futures Trading Commission
(the “CFTC”), subject to certain exceptions, with “exclusive
jurisdiction” with respect to “accounts, agreements ..., and
transactions involving swaps or contracts of sale of a
commodity for future delivery,” where such transactions
are “traded or executed” in particular markets or platforms,
including a “contract market designated pursuant to section 7
of this title.” 7 U.S.C. § 2(a)(1)(A). The section providing for
such “exclusive jurisdiction” contains the following savings
clause:

Except as hereinabove provided, nothing contained in
this section shall (I) supersede or limit the jurisdiction
at any time conferred on the Securities and Exchange
Commission or other regulatory authorities under the

laws of the United States or of any State, or (II)
restrict the Securities and Exchange Commission and
such other authorities from carrying out their duties and
responsibilities in accordance with such laws. Nothing
in this section shall supersede or limit the jurisdiction
conferred on courts of the United States or any State.

7 U.S.C. § 2(a)(1)(A).

The statute was amended to govern “swaps” in 2010, pursuant
to the Dodd-Frank Act. See DTCC Data Repository (U.S.)
LLC v. CFTC, 25 F. Supp. 3d 9, 12 (D.D.C. 2014) (explaining
that, “in the wake of the financial crisis,” Congress amended
the CEA and “established an oversight and reporting regime
for swaps”); Inv. Co. Inst. v. CFTC, 891 F. Supp. 2d 162, 174
(D.D.C. 2012), as amended (Jan. 2, 2013), aff'd, 720 F.3d
370 (D.C. Cir. 2013) (“Congress, in Dodd-Frank, charged the
CFTC with the task of illuminating previously dark markets
in the complex derivative instruments at the heart of the [2008
financial] crisis known as swaps.”) (cleaned up).

The CEA defines a “swap” as any agreement, contract or
transaction that “provides for any purchase, sale, payment, or
delivery (other than a dividend on an equity security) that is
dependent on the occurrence, nonoccurrence, or the extent of
the occurrence of an event or contingency associated with a
potential financial, economic, or commercial consequence.”
7 U.S.C. § 1a(47)(A)(ii). An event contract is considered
an “excluded commodity,” which the CEA defines as an
“occurrence, extent of an occurrence, or contingency (other
than a change in the price, rate, value, or level of a
commodity) ... that is (I) beyond the control of the parties
to the relevant contract, agreement, or transaction; and
(II) associated with a financial, commercial, or economic
consequence.” 7 U.S.C. § 1a(19)(iv).

An entity that wishes to be a designated contract market
(“DCM”) regulated under the CEA must apply to the CFTC
for such designation. 7 U.S.C. § 2(e), 7(a). A DCM must
comply with the “core principle[s]” set forth in 7 U.S.C. §
7, as well as the regulatory framework as set out in Part
38 of Title 17 of the U.S. Code, and “any requirement that
the Commission may impose by rule or regulation pursuant
to section 12a(5) of this title.” 7 U.S.C. § 7(d)(1)(A)(ii).
Once approved, a DCM may list agreements, contracts,
transactions, or swaps on the exchange, but only if such
instruments satisfy the requirements of 7 U.S.C. § 7a-2(c),
entitled “New contracts, new rules, and rule amendments,”
and only if the DCM provides a written *673  certification
of such compliance, 7 U.S.C. § 7a-2(c)(1).
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Kalshi “is a regulated exchange and prediction market where
users can buy and sell event contracts.” ECF No. 1 ¶
45. The CFTC has certified Kalshi as a DCM. Id. Kalshi
offers an exchange “where individual, retail, and institutional
participants can hedge their risks on event-based outcomes.”
Id. ¶ 46. These “event contracts” relate “to an array of
substantive areas such as climate, technology, health, crypto,
popular culture, and economics.” Id. ¶ 47. Among this array
of areas, “Kalshi offers sports-event contracts.” Id. ¶ 48.

Congress required that the Commission play an important role
in deciding the types of financial instruments that could be
traded on DCMs. For “a new contract or other instrument,”
approval by the Commission is required, although by statute
the Commission “shall approve” a new event contract or other
instrument unless the Commission concludes it violates the
CEA or regulations. Id. § 7a-2(c)(5)(B). A similar rule applies
to approval of a “new rule, or rule amendment,” which is not
at issue in this case. Id. § 7a-2(c)(5)(A).

But there is also a process for DCMs to avoid pre-approval
if the DCM “self-certifies,” in writing, that a new contract or
other instrument complies with all applicable requirements.
Id. § 7a-2(c)(1). That is the process Kalshi used for the
sporting event contracts at issue here. When a DCM invokes
the self-certification process for a new event contract, it
must submit a “written certification that the new contract ...
complies with this chapter (including regulations under this
chapter).” Id. The contracts are immediately effective unless
and until the CFTC initiates review of any contract. See 7

U.S.C. § 7a-2(c)(2); 17 C.F.R. § 40.11(c).1

Although Congress required the Commission to approve
new contracts if they comply with the CEA and applicable
regulations, and allowed for self-certification, it expressed a
concern that some “event contracts” could begin to be traded
that would be “contrary to the public interest.” Id. § 7a-2(c)
(5)(C). So as part of the Dodd-Frank Act, Congress enacted a
“Special rule for review and approval of event contracts and
swaps contracts.” Id. § 7a-2(c)(5)(C); Dodd-Frank Wall Street
Reform and Consumer Protection Act, Pub. L. No. 111-203,
124 Stat. 1376 (2010). That Special Rule requires a “public
interest” review when it comes to event contracts that involve
“(I) activity that is unlawful under any Federal or State law;
(II) terrorism; (III) assassination; (IV) war; (V) gaming; or
(IV) other similar activity determined by the Commission by
rule or regulation, to be contrary to the public interest.” Id.
Congress considered contracts “based upon the occurrence,

extent of an occurrence, or contingency” of those types of
events—including “gaming” and “activity that is unlawful”—
to require that additional scrutiny. Congress then made clear
that “[n]o agreement, contract, or transaction determined by
the Commission to be contrary to the public interest under [§
7a-2(c)(5)(C)(i)] may be listed or made available for clearing
or trading on or through a registered entity.” Id. § 7a-2(c)
(5)(C)(ii). That public interest review does not supersede the
self-certification process; a DCM may satisfy the Special Rule
by self-certifying compliance. But in doing so the statute
requires a DCM to certify that a new contract or rule is not
“unlawful,” does not involve terrorism, assassination, *674
war or gaming, and is not otherwise “contrary to the public
interest.” That is what happened here: Although Kalshi could
have requested pre-approval from the Commission regarding
whether Kalshi could lawfully conduct sports betting on its
platform, id. § 7a-2(c)(4)(A), instead on January 24, 2025,
“Kalshi self-certified and began listing sports-event contracts
on its exchange,” allowing users to “place positions on which
teams will advance in certain rounds of the NCAA College
Basketball Championship or who will win the U.S. Open Golf
Championship.” ECF No. 1 ¶ 49.

On April 7, 2025, the Maryland Lottery and Gaming Control
Commission (MLGCC) sent Kalshi a cease-and-desist letter
directing Kalshi “to immediately cease and desist offering
in Maryland its event contract ... and any other contract
or product that provides an investing opportunity based on
predicting the outcome of any sporting league play or any
sporting event.” ECF No. 1-1 at 2. The MLGCC explained,
“[u]nder Maryland law, a gaming activity is illegal unless it
is expressly authorized by the Annotated Code of Maryland,
Criminal Law Article (‘Crim. Law’), Titles 12 and 13.” Id.
And “[s]ports wagering is an authorized gaming activity in
Maryland that is legal only if it is offered and conducted
as required by the State's Sports Wagering Law (State
Government Article (“SG”) § 9-1E-01, et seq.).” Id.

The MLGCC stated that event contracts based on the outcome
of sporting events constitute “sports wagering,” which under
Maryland law is defined as “the business of accepting wagers
on any sporting event by any system or method of wagering,
including single-game bets, teaser bets, parlays, over-under,
moneyline, pools, exchange wagering, in-game wagering, in-
play bets, proposition bets, and straight bets.” SG § 9-1E-01(j)
(emphasis added). An exchange wager is “a wager in which
a bettor wagers with or against another bettor through a
sports wagering licensee.” Code of Maryland Regulations
(“COMAR”) 36.10.01.02B(24). A “mobile sports wagering
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licensee” is defined as “a sports wagering licensee who is
authorized to conduct and operate online sports wagering.”
SG § 9-1E-01(e). Because Kalshi was engaged in sports
wagering, the MLGCC explained that to operate that aspect
of its business in Maryland it would have to, among other
things, obtain a “sports wagering license[ ]” and comply with
all state laws that apply to such licensees, including with
regard to data security and advertising, including a prohibition
on advertising to “individuals who are prohibited from
participating in sports wagering and other at-risk individuals.”
SG § 9-1E-03.

Kalshi does not dispute that it does not comply with those
state laws. But it has filed this lawsuit, seeking a declaration
that it need not comply with those laws because they have
been preempted by the Commodity Exchange Act. Kalshi
also filed a motion for a temporary restraining order and/
or preliminary injunction, arguing that Kalshi is likely to
succeed on the merits of its preemption claim. ECF No. 2.
The parties jointly stipulated that Defendants “will refrain
from seeking to enforce against Plaintiff any state laws
referenced in the April 7 cease-and-desist letter pending the
Court's disposition of Plaintiff's motion for a preliminary
injunction.” ECF No. 21 at 1. Defendants filed a response to
the preliminary injunction motion on May 12, 2025, ECF No.
28, and Kalshi filed a reply on May 19, 2025, ECF No. 29.
The Court held a hearing on May 28, 2025 and ordered the
parties to file supplemental briefing, which the parties then
filed. ECF Nos. 36, 37, 62, 63. A number of Indian *675
tribes and gaming associations also filed an amicus brief in

this case. ECF No. 65.2

II. LEGAL STANDARD
To obtain a preliminary injunction, a plaintiff must establish
four factors: (1) that they are likely to succeed on the merits;
(2) that they are likely to suffer irreparable harm absent relief;
(3) that the balance of equities favors them; and (4) that an
injunction is in the public interest. Frazier v. Prince George's
Cnty., 86 F.4th 537, 543 (4th Cir. 2023) (citing Winter v.
Nat. Res. Def. Council, Inc., 555 U.S. 7, 20, 129 S.Ct.
365, 172 L.Ed.2d 249 (2008)). A party seeking preliminary
injunctive relief must satisfy all four factors. Real Truth About
Obama, Inc. v. FEC, 575 F.3d 342, 347 (4th Cir. 2009),
vacated on other grounds, 559 U.S. 1089, 130 S.Ct. 2371, 176
L.Ed.2d 764 (2010). And a preliminary injunction, being an
“extraordinary remedy,” may “only be awarded upon a clear
showing that the plaintiff is entitled to such relief.” Winter,

555 U.S. at 22, 129 S.Ct. 365 (citing Mazurek v. Armstrong,
520 U.S. 968, 972, 117 S.Ct. 1865, 138 L.Ed.2d 162 (1997)).

III. LIKELIHOOD OF SUCCESS ON THE MERITS
Kalshi argues that it is likely to succeed on the merits of
its claim because Maryland's gaming laws are preempted
by the CEA as applied to Kalshi's sports-event contracts
because Kalshi is regulated as a DCM. ECF No. 2 at 11-16.
Defendants contend that (1) the sporting event contracts
at issue are not “swaps” within the meaning of the CEA,
and (2) even if they are covered by the CEA, the CEA
does not preempt Maryland's gambling laws that apply to
sports wagers. ECF No. 28 at 16-32. The Court will assume
without deciding that Kalshi's sports-event contracts are in
fact swaps. Nonetheless, for the following reasons, Kalshi
has not established a likelihood of success on the merits of
its claim that Maryland's laws regulating sports betting have
been preempted by the Commodity Exchange Act.

The Supremacy Clause provides that the Constitution and
other federal laws “shall be the supreme Law of the Land
... any Thing in the Constitution or Laws of any state to
the Contrary notwithstanding.” U.S. Const. art. VI, cl. 2.
Congress therefore has the power to preempt state law.
Crosby v. Nat'l Foreign Trade Council, 530 U.S. 363, 372,
120 S.Ct. 2288, 147 L.Ed.2d 352 (2000). There are three
types of federal preemption: (1) express preemption, (2) field
preemption, and (3) conflict preemption. Id. “Congress may
withdraw specified powers from the States by enacting a
statute containing an express preemption provision.” *676
Arizona v. United States, 567 U.S. 387, 399, 132 S.Ct. 2492,
183 L.Ed.2d 351 (2012) (citing Chamber of Commerce of
United States of America v. Whiting, 563 U.S. 582, 592, 131
S.Ct. 1968, 179 L.Ed.2d 1031 (2011)).

Kalshi does not contend that the CEA expressly preempts
state law. Kalshi instead relies principally on a field
preemption theory. It argues that Congress, in expanding the
CEA to cover swaps traded on designated contract markets,
has occupied that “field” such that when online sports wagers
are offered by a company like Kalshi, as opposed to by
online sportsbooks like FanDuel or DraftKings, they need
not comply with state gaming laws. Kalshi alternatively
argues that even if field preemption does not apply, the Court
should construe Maryland's gaming laws to so thoroughly
conflict with the CEA that they are conflict-preempted.
“[T]he purpose of Congress is the ultimate touchstone in
every preemption case.” Medtronic, Inc. v. Lohr, 518 U.S.
470, 485, 116 S.Ct. 2240, 135 L.Ed.2d 700 (1996). For the
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following reasons, Kalshi has not shown that when Congress
enacted and amended the CEA it intended to preempt state
gaming laws when sports wagers are made on a platform like
Kalshi's.

A. Field Preemption
A party arguing that Congress has occupied an entire
field of law must show that “Congress, acting within its
proper authority, has determined” that all “conduct in [that
field] ... must be regulated by its exclusive governance.”
Arizona, 567 U.S. at 399, 132 S.Ct. 2492. Field preemption
applies only “[i]n rare cases,” where “Congress ‘legislated so
comprehensively’ in a particular field that it ‘left no room for
supplementary state legislation,’ ” Kansas v. Garcia, 589 U.S.
191, 208, 140 S.Ct. 791, 206 L.Ed.2d 146 (2020) (quoting R.J.
Reynolds Tobacco Co. v. Durham County, 479 U.S. 130, 140,
107 S.Ct. 499, 93 L.Ed.2d 449 (1986)), or where “there is a
‘federal interest ... so dominant that the federal system will be
assumed to preclude enforcement of state laws on the same
subject.’ ” Arizona, 567 U.S. at 399, 132 S.Ct. 2492 (citing
Rice v. Santa Fe Elevator Corp., 331 U.S. 218, 230, 67 S.Ct.
1146, 91 L.Ed. 1447 (1947)).

There is a strong presumption against preemption. “In all pre-
emption cases, and particularly in those in which Congress
has ‘legislated ... in a field which the States have traditionally
occupied,’ ... [courts] ‘start with the assumption that the
historic police powers of the States were not to be superseded
by the Federal Act unless that was the clear and manifest
purpose of Congress.’ ” Medtronic, 518 U.S. at 485, 116 S.Ct.
2240.

Kalshi argues the presumption against preemption “does
not apply to the field of regulating derivatives markets”
because that is “ ‘an area where there has been a history of
significant federal presence.’ ” ECF No. 29 at 14 (quoting
PPL EnergyPlus, LLC v. Nazarian, 753 F.3d 467, 477 (4th
Cir. 2014)). That argument is wrong for two reasons. First,
the Supreme Court has held that courts must “start with
the assumption” that federal law does not preempt in “all
pre-emption cases.” Medtronic, 518 U.S. at 485, 116 S.Ct.
2240 (emphasis added). Second, the question of whether the
presumption “particularly” applies here (in the Medtronic
Court's formulation) turns not on whether the federal statute
can be framed as pertaining to an area of existing federal
regulation, but rather whether the state law governs conduct
that has historically been subject to state regulation (or subject
to “the historic police powers of the States” as the Medtronic
Court put it). See Wyeth v. Levine, 555 U.S. 555, 564 n.3,

129 S.Ct. 1187, 173 L.Ed.2d 51 (2009) (“Wyeth argues that
the *677  presumption against preemption should not apply
to this case because the Federal Government has regulated
drug labeling for more than a century. That argument
misunderstands the principle: We rely on the presumption
because respect for the States as ‘independent sovereigns in
our federal system’ leads us to assume that ‘Congress does not
cavalierly pre-empt state-law causes of action.’ Medtronic,
518 U.S. at 485 [, 116 S.Ct. 2240] . The presumption thus
accounts for the historic presence of state law but does not
rely on the absence of federal regulation.”).

“It is well recognized that regulating gambling is at the core of
the state's residual powers as a sovereign in our constitutional
scheme.” WV Ass'n of Club Owners & Fraternal Servs., Inc. v.
Musgrave, 553 F.3d 292, 302 (4th Cir. 2009). The courts and
Congress have long recognized states’ authority to regulate
gambling conducted within their borders. See, e.g., Ah Sin v.
Wittman, 198 U.S. 500, 505–06, 25 S.Ct. 756, 49 L.Ed. 1142
(1905) (“The suppression of gambling is concededly within
the police powers of a state.”). Gambling has been recognized
as a potentially harmful “vice activity,” such that states have
a recognized interest in reducing “the social costs associated
with” it. Greater New Orleans Broad. Ass'n, Inc. v. United
States, 527 U.S. 173, 185, 119 S.Ct. 1923, 144 L.Ed.2d 161
(1999); see also Murphy, 584 U.S. at 458–59, 138 S.Ct. 1461
(describing history of state gambling laws). Kalshi does not
seriously dispute this. Compare ECF No. 26 at 30 (citing
various cases) with ECF No. 29 (responding to none of them).

Thus, the presumption against preemption applies, and thus
the question presented is whether Kalshi has shown that one
of Congress's “clear and manifest purpose[s]” when it enacted
the Dodd-Frank Act was to preempt states’ or tribes’ authority
to regulate gambling if a DCM were offer sports wagers
on a DCM platform. Kalshi argues that Maryland's gaming
laws are field-preempted as applied to Kalshi's sports-event
contracts because of the statutory text, statutory purpose, the
drafting history of the CEA, and the fact that there exists a
“comprehensive” federal regulatory scheme for DCMs. ECF
No. 2 at 11-15. There is no question that Congress had some
field-preemptive intent when it enacted the CEA, and when it
amended the statute pursuant to the Dodd-Frank Act in 2010.
See ECF No. 26 at 17 (Defendants contrasting event contracts
for sporting events with, for example, “purchases and sales
of contracts for delivery at some future date of certain
quantities of specified commodities at fixed prices,” which
“are the CEA's core concern”) (quoting S. Rep. No. 93-1131,
1974 U.S.C.C.A.N. 5843, 5856 (1974)); CFTC Act of 1974
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Committee Report, U.S. Senate Committee on Agriculture
and Forestry, 93rd Cong., 2d Sess., at 11 (Nov. 15, 1974)
(conference report, cited by Kalshi, stating that “[u]nder the
exclusive grant of jurisdiction,” the CEA “would preempt the
field insofar as futures regulation is concerned”). But that
does not necessarily establish that the “field” that Congress
intended to “occupy” included gambling. Kalshi's burden
with respect to its field preemption claim is to establish that
Congress clearly and manifestly intended to strip states of
their authority to regulate gambling if the company offering
such wagering opportunities has been approved to sponsor a
designated contracts market for commodities trading. Kalshi
has not established that Congress had such clear and manifest
purpose.

The Court begins with the text of the CEA. As noted above,
the statute grants the CFTC “exclusive jurisdiction ... with
respect to accounts, agreements ..., and *678  transactions”
involving two types of instruments—“contracts of sale of
a commodity for future delivery” and “swaps”—where
such transactions are conducted on (a) “a contract market
designated pursuant to section 7 of this title,” (b) “a swap
execution facility pursuant to section 7b-3 of this title,”
or (c) “any other board of trade, exchange, or market,
and transactions subject to regulation by the Commission
pursuant to section 23 of this title.” 7 U.S.C. § 2(a)(1)
(A). That “jurisdiction” provision goes on to contain the
savings clause quoted above, which provides that “[e]xcept as
hereinabove provided, nothing contained in this section shall
(I) supersede or limit the jurisdiction at any time conferred on
the Securities and Exchange Commission or other regulatory
authorities under the laws of the United States or of any
State, or (II) restrict the Securities and Exchange Commission
and such other authorities from carrying out their duties and
responsibilities in accordance with such laws.” Id.

Kalshi argues that Congress manifested a field-preemptive
intent by granting the CFTC “exclusive jurisdiction” over,
among other things, “swaps” traded on a “contract market
designated pursuant to section 7,” and by phrasing the
savings clause as stating that Congress was not preempting
the “jurisdiction” of “regulatory authorities under the laws
of ... any State” other than as “hereinabove provided.”
There is some force to this argument. The phrase “exclusive
jurisdiction,” which was added to the CEA in 1974, Pub.
L. 93-463, 88 Stat. 1389 (H.R. 13113), Oct. 23, 1974,
§ 201, reflects some evidence of congressional intent to
displace the authority of some state laws or regulatory
authority. Congress's clearest intent in conferring “exclusive

jurisdiction” on the CFTC with regard to commodities futures

(and, since 2010, swaps3) was to make clear that as among
federal agencies, the CFTC would have exclusive authority,
rather than the SEC. As the Supreme Court has explained, the
exclusive-jurisdiction provision was intended to “consolidate
federal regulation of commodity futures trading in the
Commission” and to “separate the functions of the [CFTC]
from those of the [SEC] and other regulatory agencies.”
Merrill Lynch, Pierce, Fenner & Smith, Inc. v. Curran, 456
U.S. 353, 386–87, 102 S.Ct. 1825, 72 L.Ed.2d 182 (1982). But
Kalshi is surely correct that Congress in 1974 also conveyed
some intent for the CEA to displace some state laws; a
state presumably lacks authority to have a parallel regulatory
regime for grain futures, the original commodity regulated
under federal law, to take one example. See Merrill Lynch,
456 U.S. at 360-62, 102 S.Ct. 1825 (describing the Grain
Futures Act of 1922, which steered those transactions toward
exchanges designated as a “contract market” and regulated by
the Secretary of Agriculture).

The existence of some field-preemptive intent is confirmed
by the portion of the savings clause Kalshi highlights, which
states that “[e]xcept as hereinabove provided,” nothing in the
“exclusive jurisdiction” section “supersede[s] or limit[s] the
jurisdiction ... conferred on ... regulatory authorities under ...
the laws of ... any State.” 7 U.S.C. § 2(a)(1)(A). As Kalshi
points out, providing that state laws are not superseded
or limited other than as “hereinabove provided” suggests
that Congress understood that the “exclusive jurisdiction”
provision had at least some preemptive effect with respect to
state *679  laws. It is theoretically possible that the reference
to state law in the savings clause was included purely out of
an abundance of caution. But courts presume that Congress
does not include language for no reason. Fischer v. United
States, 603 U.S. 480, 495-96, 144 S.Ct. 2176, 219 L.Ed.2d
911 (2024). And the grain futures example confirms that
Defendants cannot avoid the conclusion that the Commodity
Exchange Act reflects a congressional intent to preempt at
least some state laws.

Kalshi would have this Court end the analysis here. And that
is where the two other district courts that have considered
Kalshi's preemption claims, and held that field preemption
likely applies (those cases also arose on motions by Kalshi
for a preliminary injunction), ended their analysis. KalshiEX,
LLC v. Hendrick, No. 2:25-cv-00575-APG-BNW, 2025 WL
1073495, at *6 (D. Nev. April 9, 2025); KalshiEX LLC v.
Flaherty, No. 25-CV-02152-ESK-MJS, 2025 WL 1218313,
at *5-*6 (D.N.J. Apr. 28, 2025).
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But the fact that the CEA has some field-preemptive effect
does not mean that the “field” Congress intended for the
CEA to occupy includes state gambling laws, and specifically
sports wagering laws. In assessing field preemption, courts
must avoid “interpreting the scope of the preempted field too
broadly.” Sikkelee v. Precision Airmotive Corp., 822 F.3d 680
(3d Cir. 2016); see also Decohen v. Capital One, N.A., 703
F.3d 216, 224 (4th Cir. 2012) (holding that, despite broad
federal laws governing banking, Congress “has not occupied
the field with regard to debt cancellation agreements” and
instead “le[ft] room for state regulation”). The question of
whether the field that Congress intended the Commodity
Exchange Act to “occupy” simply is not answered by the text
of § 2. And where statutory text is ambiguous, courts turn
to other tools of interpretation such as history, drafting, and
purpose of the statute. See, e.g., Bostock v. Clayton County,
Georgia, 590 U.S. 644, 654, 140 S.Ct. 1731, 207 L.Ed.2d 218
(2020) (“This Court normally interprets a statute in accord
with the ordinary public meaning of its terms at the time of
its enactment.”); Int'l Paper Co. v. Ouellette, 479 U.S. 481,
493, 107 S.Ct. 805, 93 L.Ed.2d 883 (1987) (“Given that the
Act itself does not speak directly to the issue, the Court must
be guided by the goals and policies of the Act in determining
whether it in fact pre-empts an action based on the law of an
affected State.”). Here, the structure, context and legislative
history of the CEA do not support Kalshi's argument, let alone
establish that Congress clearly and manifestly intended to

preempt state sports-betting laws.4

*680  First, the statutory Special Rule in 7 U.S.C. § 7a-2(c)
itself confirms that Congress intended for at least some state
laws to operate alongside the CEA, not to be preempted
by it. As discussed above, Congress expressly authorized
the Commission to disallow event contracts that “involve ...
activity that is unlawful under ... State law.” 7 U.S.C. § 7a-2(c)
(5)(C)(i). That plain text clearly reflects an affirmative intent
to preserve state laws governing whether particular conduct
is lawful or unlawful. The fact that Congress expressly
authorized the Commission to prohibit particular categories
of transactions as contrary to the public interest based
on the fact that the conduct at issue would violate state
law severely undercuts Kalshi's suggestion that Congress
intended to displace all state laws that would otherwise
apply to transactions that fall within the scope of the CEA.
Where “a federal statute expressly incorporates state law,” a
“preemption analysis is inappropriate.” Power v. Arlington
Hosp. Ass'n, 42 F.3d 851, 864 (4th Cir. 1994). Congress leaves
“room for supplementary state legislation” where it expressly

relies on and incorporates state laws. Kansas, 589 U.S. at 208,
140 S.Ct. 791.

That point is aptly illustrated by the state statutes at
issue here. Under Maryland law, it is unlawful to, among
other things, conduct sports wagering business without an
appropriate sports wagering license. Md. Code Ann., St.
Gov., § 9-1E-03(b), § 9-1E-04(b)(6)(ii); Md. Code Ann.,
Crim. Law § 12-104. Those state statutes govern whether
conducting sports betting in Maryland is lawful or unlawful.
To be sure, the Commission has not elected, at least to
date, to prohibit events contracts (though it has considered
doing so, Event Contracts, 89 Fed. Reg. 48968 (proposed
June 10, 2024) (to be codified at 17 C.F.R. pt. 40)). But if
Kalshi's preemption theory were correct, that would mean
those state laws are nullities when it comes to sports wagering
contracts offered on a DCM platform like Kalshi's. Insofar
as the event contracts at issue constitute swaps under the
CEA, which the Court assumes without deciding as noted
above, they violate Maryland sports-wagering laws and thus
constitute an “activity that is unlawful” under state law. 7
U.S.C. § 7a-2(c)(5)(C)(i)(I). The distinct tension between
Kalshi's theory and the express language of the Special Rule
confirms that Congress did not clearly and manifestly intend
to preempt state laws with respect to sports wagering.

Second, the CEA's express preemption clauses, 7 U.S.C. §
16(e)(2) and (h), further confirm the absence of congressional
intent to preempt state sports-betting laws. In § 16(e)
(2), Congress directly considered the scope of the field it
considered itself to be occupying for preemption purposes
when it comes to “gaming.” This is the express preemption
provision that currently applies:

This chapter shall supersede and preempt the application of
any State or local law that prohibits or regulates gaming ...
in the case of--

(A) an electronic trading facility excluded under section
2(e) of this title; and

(B) an agreement, contract, or transaction that is
excluded from this chapter *681  under section 2(c) or
2(f) of this title or sections 27 to 27f of this title, or
exempted under section 6(c) of this title (regardless of
whether any such agreement, contract, or transaction is
otherwise subject to this chapter).

7 U.S.C. § 16(e)(2). Congress elected to expressly preempt
some “State or local law[s] that prohibit[ ] or regulate[ ]
gaming”—specifically those cross-referenced in § 16(e)(2),
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as well as state insurance laws to the extent they govern
swaps. Id. § 16(h). Kalshi does not dispute that the Maryland
laws it requests to be ruled preempted do not fall within §
16(e)(2) or (h). Kalshi does not contend it is an “electronic
trading facility excluded under section 2(e) of this title,”
and the sports events contracts at issue here are not covered
by the cross-referenced provisions in § 16(e)(2), which
instead refer to section 2(c) (which covers agreements,
contracts, and transactions in foreign currency, government
securities, and certain other commodities), section 2(f) (which
covers qualifying hybrid instruments that are predominantly
securities), sections 27 to 27f (which covers banks and
banking products), and section 6(c) (which exempts certain
DCMs from regulation for public interest purposes).

Congress's decision to expressly preempt state gaming laws
for certain transactions and state-insurance laws for swaps—
compared to its silence as to all others—is strong evidence
that Congress did not intend to regulate so comprehensively
as to exclude all state law. See Cipollone v. Liggett Grp.,
Inc., 505 U.S. 504, 517, 112 S.Ct. 2608, 120 L.Ed.2d 407
(1992) (“Congress’ enactment of a provision defining the pre-
emptive reach of a statute implies that matters beyond that
reach are not pre-empted.”); see also Freightliner Corp. v.
Myrick, 514 U.S. 280, 288, 115 S.Ct. 1483, 131 L.Ed.2d 385
(1995) (explaining that where a statute expressly defines its
“the pre-emptive reach,” that supports an “inference”—not a
“rule”—that Congress did not impliedly preempt state laws
that fall outside the express preemption provision).

Kalshi argues that the Court should not draw that inference
from § 16(e)(2) because just above it, in § 16(e)(1)(C),
Congress expressly disclaimed any intent to “supersede or
preempt” the application of state law to entities that are
“required to be registered or designated” with the CFTC but
“fail or refuse” to do so. 7 U.S.C. § 16(e). Thus, Kalshi
argues, § 16(e)(1) “preserves concurrent state regulation for
commodities and futures contracts traded outside of DCMs,”
thereby “not call[ing] into question the state's regulation
of casinos or other gaming establishments, none of which
are DCMs.” ECF No. 2 at 12 (emphasis in original). But
Kalshi reads far more into that provision than it deserves.
That provision applies where a person is “required” to be
registered or designated, e.g., as a DCM, but “fail[s] or
refuse[s]” to do so. 7 U.S.C. § 16(e)(1)(C). That is about
recalcitrant exchanges that refuse to register with the CEA. It
provides little if any guidance for whether Congress intended
to supersede state gambling laws for transactions that are
placed on contract markets that are registered, particularly

because it is unclear whether Congress intended for § 16(e)
(1)(C) to apply to swaps anyway. See 7 U.S.C. § 2(d) (noting
that, aside from specific provisions not including § 16(e)(1)
(C), the CEA does not apply to swaps).

Third, although the savings clause in the exclusive-
jurisdiction provision cuts both ways as discussed above,
given the presumption against preemption, its ambiguity
means that on balance it cuts against a finding of field
preemption. A savings *682  clause generally “negates the
inference that Congress left no room for state causes of
action.” Int'l Paper Co., 479 U.S. at 492, 107 S.Ct. 805.

Fourth, as the Supreme Court has long recognized, states have
strong interests in regulating gambling. See, e.g., Murphy
v. Nat'l Collegiate Athletic Ass'n, 584 U.S. 453, 138 S.Ct.
1461, 200 L.Ed.2d 854 (2018) (holding that the federal
Professional and Amateur Sports Protection Act's restriction
on states’ ability to regulate sports gambling violates the
anticommandeering doctrine); WV Ass'n of Club Owners,
553 F.3d at 302; Ah Sin, 198 U.S. at 505-06, 25 S.Ct. 756.
The presence of those state interests not only means the
presumption against preemption applies, as discussed above;
it also is relevant to the application of the field preemption
standard itself. It is highly unlikely that Congress would
have overridden state gambling laws without at least some
indication in the text and legislative history that it intended
to do so.

Fifth, where courts have carefully focused on the scope of
Congress's preemptive intent when enacting the exclusive-
jurisdiction provision, they have held that that intent had
limits. In Effex Capital, LLC v. Nat'l Futures Ass'n, for
example, the Seventh Circuit held that Congress “did not
manifest an intent to occupy completely the entire field of
commodity futures regulation.” 933 F.3d 882, 894 (7th Cir.
2019). In that case, that meant that the CEA preempted state
laws only “[w]hen application of state law would directly
affect trading on or the operation of a futures market.” Id.
(quoting Am. Agric. Movement, Inc. v. Board of Trade of City
of Chicago, 977 F.2d 1147, 1156 (7th Cir. 1992)). And earlier,
in American Agriculture Movement, the Seventh Circuit held
that the “savings clause” was “designed to preserve in the
futures trading context at least some state law causes of
actions.” 977 F.2d at 1155. There, that meant that, in the
context of regulating DCMs, the CEA “did not manifest an
intent to occupy completely the entire field of commodity
futures regulation” and therefore it was not “impossible to
comply with both state and federal law.” Effex Capital, LLC,
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933 F.3d at 882 (citing Am. Agric. Movement, Inc., 977 F.2d
at 1156).

Although American Agriculture arose before Congress added
swaps to that provision in 2010, the Seventh Circuit
emphasized that Congress did not intend for the Commodity
Exchange Act to preempt every field of state law that would
otherwise apply to transactions falling within the scope of the
Act. Id.; accord Kerr v. First Commodity Corp., 735 F.2d 281,
288 (8th Cir. 1984) (“Nothing in the Act deals expressly with
the preemption question”). One district court, in reviewing the
legislative history, observed that the savings clause was added
to allay fears that the exclusive-jurisdiction provision “might
oust the courts’ jurisdiction over typical state law claims.”
Patry v. Rosenthal & Co., 534 F. Supp. 545, 548–49 (D.
Kan. 1982). And the D.C. Circuit in FTC v. Ken Roberts Co.,
although not addressing preemption of state law, considered
whether the exclusive-jurisdiction provision applied to the
regulation of “instructional materials that purport to teach
would-be investors how to make money investing in the
commodities and securities markets” such that the CFTC
had exclusive federal regulatory authority (as opposed to
concurrent with the FTC). 276 F.3d 583, 589 (D.C. Cir. 2001).
The Ken Roberts court observed that “[o]n its face, § 2(a)
(1)(A) confers exclusive jurisdiction to the CFTC over a
limited, discrete set of items related to the making of futures
contracts”; it was “certainly not obvious that the advertising
at issue in this case fits in any of these categories.” Id.

*683  Sixth, when Congress enacted the exclusive-
jurisdiction provision in 1974 as part of the Commodity
Future Trading Commission Act, and when it expanded
the provision to include swaps as part of the Dodd-
Frank Act, sports betting constituted a federal crime unless
expressly permitted under state law. In 1974 (indeed still
today, as discussed below), the Wire Act criminalized
engaging in “betting or wagering” businesses “us[ing] a
wire communication facility” to transmit “bets or wagers or
information assisting in the placing of bets or wagers on any
sporting event or contest” where such wagering is illegal
under state law. 18 U.S.C. § 1084(a)-(b). And in 2010, the
Professional and Amateur Sports Protection Act (PASPA),
which had been enacted in 1992, prohibited sports gambling
when sponsored or promoted by a governmental entity, or
by a person acting “pursuant to the law or compact of a
governmental entity.” 28 U.S.C.A. § 3702. It was not until
2018, when the Supreme Court issued its ruling in Murphy
overruling PASPA, that states were permitted to legalize
sports wagering within their boundaries. Murphy, 584 U.S. at

486, 138 S.Ct. 1461. Therefore, when Congress enacted and
amended the CEA, it was highly unlikely to have intended
to override state laws that regulate sports betting such as
Maryland's gaming laws, because at those times it was already
largely illegal federally to engage in sports gambling (under
either the Wire Act in 1974 or PASPA in 2010).

Seventh, Kalshi's argument necessarily has consequences
with respect to other federal laws that further confirm the
implausibility of its field preemption theory. Interpreting
the CEA to preempt state gambling laws when wagers
are conducted on a DCM would necessarily mean that the
CEA impliedly (albeit partially) overrides the Indian Gaming
Regulatory Act, 25 U.S.C. § 2701 et seq. (“IGRA”), and §
1084 of the Wire Act, 18 U.S.C. § 1084(a)-(b). The IGRA
provides a comprehensive regulatory framework for tribal
governments to engage in gaming activity on their own
lands. 25 U.S.C. § 2701(4); see also ECF No. 65 at 2-3
(tribes’ amicus brief). The Wire Act similarly makes clear
that “[w]however being engaged in the business of betting or
wagering knowingly uses a wire communication facility for
the transmission in interstate ... commerce of bets or wagers
or information assisting in the placing of bets or wagers on
any sporting event or contest ... shall be fined under this title
or imprisoned not more than two years, or both.” 18 U.S.C. §
1084(a). The Supreme Court has made clear there is a “strong
presumption that repeals by implication are disfavored and
that Congress will specifically address preexisting law when
it wishes to suspend its normal operations in a later statute.”
Epic Sys. Corp. v. Lewis, 584 U.S. 497, 510, 138 S.Ct.
1612, 200 L.Ed.2d 889 (2018) (cleaned up). Kalshi's proposed
statutory interpretation would necessarily entail at least a
partial implied repeal of the IGRA and the Wire Act.

Eighth, the limited legislative history that exists from 2010
that bears on the scope of Congress's preemptive intent
cuts against preemption. Senator Feinstein expressed concern
about “derivative contract[s]” being “used predominantly
by speculators or participants not having a commercial or
hedging interest,” and so did not understand Dodd-Frank to
authorize “gambling” contracts that “served no commercial
purpose at all.” 156 Cong. Rec. S5902, S5906-7 (daily ed.
July 15, 2010) (Sen. Feinstein). Senator Lincoln opined that
“an ‘event contract’ around sporting events” would “not
serve any real commercial purpose,” but instead “would be
used solely for gambling.” 156 Cong. Rec. S5902-01, S5907
(July 15, 2010) (statement *684  of Senator Lincoln). To
be sure, those statements bear most directly on whether
the event contracts at issue constitute swaps within the
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meaning of the CEA—which this Court does not decide.
And isolated statements by particular legislators have limited
evidentiary value when it comes to the meaning of a statute.
Mims v. Arrow Fin. Servs., LLC, 565 U.S. 368, 385, 132
S.Ct. 740, 181 L.Ed.2d 881 (2012). But those statements
also reflect concern about “gambling” occurring on DCMs.
That contemporaneously expressed concern makes it even
less likely that Congress intended for Dodd-Frank to render
obsolete state laws limiting or regulating gambling for
transactions that Congress brought within the purview of the

CEA pursuant to Dodd-Frank.5

Field preemption is a high standard, and the presumption
against federal preemption is especially strong “when
Congress has legislated in a field traditionally occupied
by the States.” Altria Grp. v. Good, 555 U.S. 70, 77,
129 S.Ct. 538, 172 L.Ed.2d 398 (2008). “In such cases,
“[c]onsideration under the Supremacy Clause starts with the
basic assumption that Congress did not intend to displace
state law.” Just Puppies, Inc. v. Brown, 123 F.4th 652,
661 (4th Cir. 2024) (quoting Maryland v. Louisiana, 451
U.S. 725, 746, 101 S.Ct. 2114, 68 L.Ed.2d 576 (1981)).
Field preemption applies only in the “rare case[ ]” when
“Congress has legislated so comprehensively that it has left
no room for supplementary state legislation.” Id. (quoting R.J.
Reynolds Tobacco Co. v. Durham Cnty., 479 U.S. 130, 140,
107 S.Ct. 499, 93 L.Ed.2d 449 (1986)). Here, the weight of
the evidence strongly confirms that Congress did not intend
for Dodd-Frank to constitute legislation not only legalizing
sports betting nationwide, but displacing states’ authority to
regulate it, including when such betting takes place on a
website of a company that happens to have been designated
as a commodity futures DCM. And even if the evidence
were in equipoise (which it is not), the presumption against
preemption would require rejecting Kalshi's field preemption
theory. In short, Kalshi has not shown a likelihood of success
on the merits that the CEA has the effect of field-preempting
the regulation of sports-event contracts that are traded on
DCMs.

B. Conflict Preemption
Kalshi next argues that even if field preemption does not
apply, Maryland's gaming laws are preempted with respect to
sports-event contracts on Kalshi's DCM platform as a matter
of conflict preemption. Unlike field preemption, conflict
preemption exists when the state laws at issue conflict with
federal laws, such as where “compliance with both federal and
state regulations is a physical impossibility,” Florida Lime &

Avocado Growers, Inc. v. Paul, 373 U.S. 132, 142-43, 83 S.Ct.
1210, 10 L.Ed.2d 248 (1963), or where the state law at issue
“stands as an obstacle to the accomplishment and execution
of the full purposes and objectives of Congress,” Hines v.
Davidowitz, 312 U.S. 52, 67, 61 S.Ct. 399, 85 L.Ed. 581
(1941). “What is a sufficient obstacle is a matter of judgment,
to be informed by examining the federal statute as a whole
and identifying its purpose and intended effects.” *685
Crosby v. Nat'l Foreign Trade Council, 530 U.S. 363, 373,
120 S.Ct. 2288, 147 L.Ed.2d 352 (2000). Assessing conflict
preemption requires “a two-step process of first ascertaining
the construction of the two statutes and then determining the
constitutional question [of] whether they are in conflict.” H &
R Block Eastern Enterprises, Inc. v. Raskin, 591 F.3d 718, 723
(4th Cir. 2010) (quoting Chi. & N.W. Transp. Co. v. Kalo Brick
& Tile Co., 450 U.S. 311, 317, 101 S.Ct. 1124, 67 L.Ed.2d
258 (1981)).

Kalshi argues that Maryland's gaming laws are “conflict-
preempted as applied to Kalshi because they ‘stand[ ] as
an obstacle to the accomplishment and execution of the full
purposes and objectives of Congress’ as evidenced in the
CEA,” ECF No. 2 at 15 (quoting Hines, 312 U.S. at 67, 61
S.Ct. 399), and “undermine the intended purpose and natural
effect of the federal scheme for regulating CFTC-designated
exchanges,” id. (citing Crosby, 530 U.S. at 373, 120 S.Ct.
2288), in four ways.

First, Kalshi argues that because Congress's purpose in
enacting the 1974 amendments was to bring the futures
market under a uniform set of regulations, the MLGCC's
actions and enforcement of Maryland's gaming laws “clearly
conflict with Congress's goal to avoid subjecting regulated
exchanges to multiple conflicting legal regimes.” ECF No. 2
at 16. For the reasons the Court has already explained above as
to why Kalshi has failed to show that field preemption applies
to this case, see § III.A, supra, Kalshi has failed to show that
Congress intended for the CEA to completely preclude any
state's gaming laws from being applied to DCMs.

Second, Kalshi argues that subjecting DCMs to Maryland's
gaming laws would lead to “the carefully calibrated federal
enforcement scheme [being] displaced by a blunt application
of mandatory state criminal penalties.” ECF No. 2 at 17.
Kalshi primarily cites Crosby in support of its argument,
arguing that, in Crosby, the Supreme Court held that conflict
preemption applied because the state's regulatory scheme
undermined Congress's “delegation of effective discretion”
to the executive. See Crosby, 530 U.S. at 373-74, 120 S.Ct.
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2288. Kalshi argues that, similarly, Congress “gave the CFTC
a variety of tools for enforcing federal law against DCMs and
entrusted the CFTC with discretion to pursue the penalties it
deems most appropriate.” ECF No. 2 at 17. But in Crosby, the
Court was dealing with a federal statute regulating sanctions
towards Burma, a matter of national security as to which there
is a uniquely federal interest. That bears little resemblance to
gambling, which states have a strong interest in regulating, as
explained above. Specifically, the Court in Crosby noted that
the state statute at issue “compromise[s] the very capacity of
the President to speak for the Nation with one voice in dealing
with other governments.” 530 U.S. at 381, 120 S.Ct. 2288.
Here, as explained above, see § III.A, supra, the regulation
of gambling is precisely the kind of area of law that has
been traditionally considered to be within the purview of state
regulatory authority.

Third, Kalshi argues that “the CFTC has already authorized
Kalshi's event contracts by declining to restrict them after
Kalshi self-certified them.” ECF No. 2 at 18. Therefore,
Kalshi argues, because “the MLGCC now claims the
authority to regulate Kalshi based on its assessment of
state public policy,” this is “in direct conflict with the
CFTC's evaluation of the public interest.” Id. But as
MLGCC correctly points out, Congress was concerned with
preempting only “incompatible state laws.” See 120 Cong.
Rec. 30, 464 (Sep. 9, 1974) (statement of Senator Curtis
noting that the Act would only preempt state law *686
if it “were contrary to or inconsistent with Federal law”).
Kalshi has not demonstrated how Maryland's laws would
either conflict or stand as an obstacle to achieving the
purposes of the CEA. For example, Kalshi could simply
obtain a mobile sports wager license in Maryland, while still
being able to comply with federal regulatory requirements
imposed by the CEA and CFTC. Kalshi has not shown how
obtaining a license in Maryland and otherwise complying
with Maryland law would prevent it from complying with
federal law. Maryland law also requires Kalshi to ensure there
are age verification procedures for its online sports wagering
platform, see SG § 9-1E-11; Kalshi has not shown it would be
unable to comply with that requirement and also still comply
with the requirements of the CEA.

Fourth, Kalshi argues that “the MLGCC's demands conflict
with the CFTC Core Principles on which Kalshi's designation
as a CFTC-approved market depends” because Core Principle
2 requires Kalshi to “provide its members, persons with
trading privileges, and independent software vendors with
impartial access to its markets and services.” ECF No. 2 at 18

(citing 17 C.F.R. §§ 38.150, 38.151(b)) (emphasis in original).
Kalshi argues that MLGCC's position that Kalshi must
comply with Maryland law has the effect of threatening to cut
off Maryland residents from accessing Kalshi's platform.

This last argument fails because the CFTC's Core Principles
and Maryland's gaming laws work in tandem. The CEA
and the CFTC's Core Principles seek to address the
efficient functioning of the derivatives and futures markets;
Maryland's gaming laws are focused on protecting the public
from potential gambling issues. ECF No. 63 at 15-16. For
example, the Core Principles focus on matters such as
conflicts of interest, whereas Maryland's gaming statutes, for
example, prohibit wagers that cannot be made impartially or
prohibiting licensees from preying on persons with gambling
addictions. To the extent Kalshi is arguing that Maryland's
gaming laws prevent it from complying with the impartial
access principle by not allowing it to offer sports-event
contracts to Marylanders unless it were to obtain a license,
the Court rejects that argument. Kalshi's point is not a
basis for holding that conflict preemption exists and that
Maryland's laws are preempted simply because not obtaining
a license limits Kalshi's geographical access. It is Kalshi's
desire not to comply with Maryland law and presumably
incur some additional compliance costs—not the existence of
Maryland consumer protection laws themselves—that creates
the situation Kalshi professes to worry about. So long as
Kalshi obtains a license and complies with Maryland sports
gambling laws, those laws would not pose an obstacle to
Kalshi making the sports gambling portion of its platform
available to users in Maryland.

For these reasons, Kalshi has not shown that compliance with
Maryland law and the CEA is an “impossibility,” Florida
Lime, 373 U.S. at 143, 83 S.Ct. 1210, or that Maryland's
gaming laws stand as an “obstacle to the accomplishment and
execution of the full purposes and objectives of Congress,”
Hines, 312 U.S. at 67, 61 S.Ct. 399. Accordingly, it has
not shown a likelihood of success on its conflict-preemption
theory.

IV. CONCLUSION
A party seeking a preliminary injunction must satisfy all four
Winter elements. Mountain Valley Pipeline, LLC v. 6.56 Acres
of Land, Owned by Sandra Townes Powell, 915 F.3d 197, 211
(4th Cir. 2019). Because Plaintiff has not shown a likelihood
of success on the merits, the Court *687  does not reach the
questions of whether Plaintiff has shown that it would suffer
irreparable harm in the absence of an injunction or whether
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the balance of equities or public interest would weigh in favor
of or against a preliminary injunction. Vitkus v. Blinken, 79
F.4th 352, 361-62 (4th Cir. 2023) (“a district court is entitled
to deny preliminary injunctive relief on the failure of any
single Winter factor, without fully evaluating the remaining
factors.”).

For the foregoing reasons, because Kalshi has failed to show
it has a likelihood of success on the merits, Kalshi's motion for
a preliminary injunction (ECF No. 2) is DENIED. A separate
order follows.

All Citations

793 F.Supp.3d 667, Comm. Fut. L. Rep. P 35,527

Footnotes
1 The statute provides that a rule that has been self-certified does not become effective until 10 days after submission of

the certification. 7 U.S.C. § 7a-2(c)(2). There is no statutory waiting period for new event contracts.

2 The amicus brief was filed by the Indian Gaming Association, National Congress of American Indians, California Nations
Indian Gaming Association, Arizona Indian Gaming Association, Oklahoma Indian Gaming Association, United South
and Eastern Tribes Sovereignty Protection Fund, Tribal Alliance of Sovereign Indian Nations, Blue Lakes Rancheria,
Chicken Ranch Rancheria of Me-Wuk Indians of California, Elk Valley Rancheria, Enterprise Rancheria of Maidu Indians
of California, Guidiville Rancheria of California, Ho-Chunk Nation of Wisconsin, Jamul Indian Village of California, Kalispel
Tribe of Indians, Karuk Tribe, Klamath Tribes, Lytton Rancheria of California, Middletown Rancheria of Pomo Indians
of California, Morongo Band of Mission Indians, Pechanga Band of Indians, Penobscot Nation, Picayune Rancheria
of Chukchansi Indians of California, Pueblo of Acoma, Puyallup Tribe, Redding Rancheria, Rincon Band of Luiseo
Mission Indians, Santa Ynez Band of Chumash Mission Indians, Seminole Tribe of Florida, Shoalwater Bay Indian
Tribe, Suquamish Indian Tribe of the Port Madison Reservation, Table Mountain Rancheria, White Earth Nation, and
Yuhaaviatam of San Manuel Nation.

3 As noted above, the exclusive jurisdiction provision was amended to include swaps in 2010. Dodd-Frank Wall Street
Reform And Consumer Protection Act, Pub. L 111-203, 124 Stat. 1376 (July 21, 2010).

4 As noted above, one of the reasons Defendants argue the CEA does not preempt Maryland law with respect to event
contracts for sporting events is that those instruments are not “swaps” within the meaning of the CEA. Specifically,
Defendants argue that event contracts for sporting events are not “dependent on the occurrence, nonoccurrence, or
the extent of the occurrence of an event or contingency associated with a potential financial, economic, or commercial
consequence.” 7 U.S.C. § 1a(47)(A)(ii) (emphasis added). As Defendants put it, “Kalshi's gaming devices do not involve
the sporting event itself, but rather the outcome of the event, i.e., which team will win the game,” but who wins a game
does not create a financial, economic or commercial consequence (other than for “the competitors themselves”), but
rather the holding of the competition itself. ECF No. 26 at 19. And Kalshi itself has represented in separate litigation that
“at least in general, contracts relating to games – again, activities conducted for diversion or amusement – are unlikely
to serve any ‘commercial or hedging interest.’ ” Id. (quoting Appellee's Br. at 45, KalshiEX LLC v. CFTC, No. 24-5205,
2024 WL 4802698, at *45 (D.C. Cir. Nov. 15, 2024)). Defendants also argue that these contracts cannot constitute swaps
because if they were, then any casino or bingo hall, etc., allowing wagers to be placed based on the outcome of an event
would be offering swaps outside of a CFTC-designated exchange on “any other board of trade, exchange, or market.”
See 7 U.S.C. §§ 2(e), 6(a)(1). As noted above, the Court does not decide one way or the other whether Kalshi's sporting
events contracts constitute swaps, because even if they do, Kalshi must comply with state laws that would otherwise
apply to those transactions.

5 On the legislative history front, Kalshi points to a 1974 Senate report and statements by two then-senators reflecting the
“deletion of a CEA provision which appeared to preserve the states’ authority over futures trading.” Am. Agric. Movement,
977 F.2d at 1156; see also ECF No. 2 at 13. But there is no question that the CEA has some preemptive effect; evidence
of that legislative intent does not help determine whether Congress intended the scope of that preemptive to encompass
state gambling laws.
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Pro Hac Vice, Victor Hollenberg, Pro Hac Vice, Milbank LLP,
New York, NY, Joshua Brooks Sterling, Pro Hac Vice, Neal
Kumar Katyal, Pro Hac Vice, William Havemann, Pro Hac
Vice, Milbank LLP, Washington, DC, Mackenzie Austin, Pro
Hac Vice, Milbank LLP, Los Angeles, CA, Paul C. Williams,
Dennis L. Kennedy, Bailey Kennedy, LLP, Las Vegas, NV, D.
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Brian Krolicki, George Markantonis, Abbi Silver, Aaron D.
Ford, Nevada Gaming Commission.

Order Granting Motion to Dissolve Preliminary
Injunction

ANDREW P. GORDON, CHIEF UNITED STATES
DISTRICT JUDGE

*1  KalshiEX, LLC is registered with the Commodity
Futures Trading Commission (CFTC) as a designated contract
market (DCM). Kalshi has established a market for sports
betting. Kalshi advertised that it is the “first app for legal

sports betting in all 50 states.” But Kalshi is not licensed to
conduct gaming in Nevada or any other state. So the Nevada
gaming regulators sent it a cease-and-desist letter. Kalshi now
contends that it is not taking sports bets and, even if it were,
no state can regulate it because it is a DCM under the CFTC's
exclusive jurisdiction. Kalshi relies on a strained reading of
the already convoluted Commodities Exchange Act (CEA) in
an attempt to evade state regulation. Kalshi's interpretation
would require all sports betting across the country to come
within the jurisdiction of the CFTC rather than the states and
Indian tribes. That interpretation upsets decades of federalism
regarding gaming regulation, is contrary to Congress’ intent
behind the CEA, and cannot be sustained.

I. PROCEDURAL POSTURE
In January 2025, Kalshi started listing sports-related event
contracts on its exchange. The Nevada Gaming Control Board
sent Kalshi a cease-and-desist letter stating that Kalshi was
operating an unlicensed sports pool in violation of Nevada
gaming law. Kalshi filed this lawsuit against the Board and
its members in their official capacities, the Nevada Gaming
Commission and its members in their official capacities,
and the Nevada Attorney General (collectively, the Board)
seeking declaratory and injunctive relief. Kalshi asserted that
the CFTC has exclusive jurisdiction over the contracts traded
on Kalshi's exchange, so the Board cannot enforce Nevada
state law against Kalshi.

Kalshi moved for a preliminary injunction to preclude the
Board from pursuing Kalshi for civil or criminal penalties
under Nevada law based on Kalshi offering sports-related
event contracts on its exchange. I granted that motion,
concluding that the CFTC had exclusive jurisdiction over
contracts listed on a DCM, so Nevada state gaming law was
preempted. ECF No. 45.

After my preliminary injunction ruling, the District of New
Jersey granted Kalshi's motion for an injunction in a similar
suit. KalshiEX LLC v. Flaherty, No. 25-cv-02152-ESK-MJS,
2025 WL 1218313, at *4-7 (D.N.J. Apr. 28, 2025). The New
Jersey state regulatory authorities appealed, and the Third
Circuit heard oral arguments on September 10, 2025. Third
Cir. Case No. 25-1922. The Third Circuit has yet to issue a
decision.

Meanwhile, the United States District Court for the District of
Maryland denied Kalshi an injunction in similar litigation in
that court, ruling that Maryland state gaming authorities were
not preempted from regulating Kalshi's sports-related event
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contracts. KalshiEX LLC v. Martin, No. 25-cv-1283-ABA,
793 F.Supp.3d 667, 2025 WL 2194908, at *1, 5-13 (D. Md.
Aug. 1, 2025). Kalshi appealed to the Fourth Circuit, where
briefing is ongoing. Fourth Cir. Case No. 25-1892.

Then in October 2025, I denied an injunction in a similar
case, North American Derivatives Exchange, Inc., d/b/a
Crypto.com v. Nevada Gaming Control Board (the Crypto
case). In Crypto, I ruled that event contracts that turn on the
outcomes of sporting events are not swaps and thus do not
fall within the CFTC's exclusive jurisdiction. Case No. 2:25-
cv-00978-APG-BNW, 2025 WL 2916151, at *11 (D. Nev.
Oct. 14, 2025).

*2  Within days of my Crypto ruling, the Board moved to
dissolve the preliminary injunction in this case, asserting that
I should reach the same conclusion as I did in Crypto. ECF
No. 142. Kalshi opposes, arguing that the Board has not set
forth an adequate basis to seek dissolution and, in any event, I
erred in Crypto and so I should not dissolve the injunction. On
November 14, 2025, I held a hearing in this case jointly with
a related case, Robinhood Derivatives, LLC v. Dreitzer, Case
No. 2:25-cv-1541-APG-DJA (the Robinhood case). ECF Nos.
219; 220. For the reasons set forth below, I grant the motion
to dissolve the preliminary injunction.

II. THE BOARD HAS PRESENTED NEW LAW AND
FACTS TO SUPPORT CONSIDERING DISSOLUTION.
Kalshi argues that I should not revisit my preliminary
injunction ruling because the Board has not identified a
significant change in the facts or the law. The Board responds
that the District of Maryland's ruling and my Crypto decision
are new law. The Board also contends that the subject matter
of numerous event contracts Kalshi has offered since I entered
my injunction constitute new facts.

A party seeking to modify or dissolve an injunction “bears
the burden of establishing that a significant change in facts
or law warrants revision or dissolution of the injunction.”
Karnoski v. Trump, 926 F.3d 1180, 1198 (9th Cir. 2019)
(quotation omitted). Here, the Board identified new law, both
in the form of my Crypto order and the District of Maryland's
order in KalshiEX LLC v. Martin. The Board also identified
new facts. Since my preliminary injunction order, Kalshi has
issued a range of new contracts that potentially are contrary
to what Kalshi told me at the preliminary injunction hearing
likely would not count as swaps because they have no real-
world economic consequence, such as prop bets on things like
whether a team will score a touchdown in a certain part of a

game or the point total over/under on a game. See ECF Nos.
46 at 7-8; 143-2 at 5-6. Further, under Federal Rule of Civil
Procedure 54(b), I can modify an interlocutory order “at any
time” before entry of a final judgment. Credit Suisse First
Bos. Corp. v. Grunwald, 400 F.3d 1119, 1124 (9th Cir. 2005)
(quotation omitted).

This is a novel and evolving area of the law, and the nuances
of the parties’ positions have changed as new arguments,
facts, and law develop. My preliminary injunction order was
issued very early in this litigation on an accelerated schedule.
The law and facts have evolved in this court and others.
The circumstances may change yet again when the Third and
Fourth Circuits rule on the appeals pending in those courts,
or when the Ninth Circuit rules on the inevitable appeal of
my rulings in Crypto, this case, and Robinhood. Additionally,
it would be unfair for me to not consider dissolving the
injunction given that I denied an injunction under similar
circumstances for one of Kalshi's competitors in Crypto. So,
I reject Kalshi's procedural arguments, and I will consider the
motion to dissolve the preliminary injunction on the merits.

III. I GRANT THE BOARD'S MOTION TO DISSOLVE
THE PRELIMINARY INJUNCTION.
The Board argues I should dissolve the injunction because
Kalshi's sports-related event contracts do not fall within the
statutory provision Kalshi relies on to invoke the CFTC's
exclusive jurisdiction. The Board also argues that the CFTC's
jurisdiction is not exclusive in any event. Further, the parties
dispute whether the balance of hardships and the public
interest weigh for or against an injunction.

The inquiry into whether to dissolve an injunction is “guided
by the same criteria that govern the issuance of a preliminary
injunction.” Karnoski, 926 F.3d at 1198. To qualify for a
preliminary injunction, a plaintiff must demonstrate: (1) a
likelihood of success on the merits, (2) a likelihood of
irreparable harm, (3) the balance of hardships favors the
plaintiff, and (4) an injunction is in the public interest.
Winter v. Natural Res. Def. Council, Inc., 555 U.S. 7, 20,
129 S.Ct. 365, 172 L.Ed.2d 249 (2008). Alternatively, under
the sliding scale approach, a plaintiff must demonstrate (1)
serious questions on the merits, (2) a likelihood of irreparable
harm, (3) the balance of hardships tips sharply in the plaintiff's
favor, and (4) an injunction is in the public interest. Alliance
for the Wild Rockies v. Cottrell, 632 F.3d 1127, 1135 (9th Cir.
2011). But where a party seeks to dissolve an injunction, “the
burden with respect to these criteria is on the party seeking
dissolution.” Karnoski, 926 F.3d at 1198.
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*3  I dissolve the injunction because the Board has shown
that Kalshi is not likely to succeed on the merits, although
there are serious questions on the merits. The Board also has
shown that the balance of hardships does not tip sharply in
Kalshi's favor. Rather, the balance of hardships tips in favor
of the Board, and the public interest favors dissolving the
injunction.

IV. KALSHI IS NOT LIKELY TO SUCCED ON THE
MERITS, BUT THERE ARE SERIOUS QUESTIONS
ON THE MERITS.
As I ruled in Crypto, event contracts that turn on the outcomes
of sporting events are not swaps and thus do not fall within
the CFTC's exclusive jurisdiction. 2025 WL 2916151, at *11.
I adopt in full my analysis in Crypto, so I give only a summary
here. In brief, I ruled in Crypto that similar event contracts
based on the outcome of live events are not “swaps” within
the meaning of the Commodity Exchange Act (CEA), and
thus do not fall within the CFTC's exclusive jurisdiction in 7
U.S.C. § 2(a). Id. at *6-11. First, I have authority to construe
the CEA to determine what falls within that jurisdictional
provision, such as what constitutes a “swap.” Id. Second, I
interpreted the relevant provision of the CEA's definition of
a swap related to event contracts. That provision states that
a swap is “any agreement, contract, or transaction ... that
provides for any purchase, sale, payment, or delivery ... that is
dependent on the occurrence, nonoccurrence, or the extent of
the occurrence of an event or contingency associated with a
potential financial, economic, or commercial consequence.”
7 U.S.C. § 1a(47)(A)(ii). I interpreted the word “occurrence”
to mean something happened. Id. at 8, 129 S.Ct. 365.
I interpreted the word “event” to mean “a happening of
some significance that took place or will take place, in a
certain location, during a particular interval of time, such
as a particular sporting event or an organized activity or
celebration for the public or a particular group.” Id. I rejected
the proposed definition that an “event” can be an “outcome,”
and in the specific context of sports, I ruled that the “event”
would be “the sporting event itself, not who wins it.” Id.
(“An ordinary American interpreting the word ‘event’ would
conclude that the Kentucky Derby is an event. But who wins
the Kentucky Derby is an outcome of that event, not a separate
event in and of itself.”).

Kalshi raises several arguments as to why I should not
evaluate whether Kalshi's contracts qualify as swaps, why
it believes I erred in Crypto, and why I should consider
other parts of the CEA to conclude that Kalshi's sports-based

event contracts fall within the CFTC's exclusive jurisdiction.
I address each in turn.

A. The Administrative Procedure Act is not the
Board's only avenue to litigate whether Kalshi's sports-
related event contracts fall within the CFTC's exclusive
jurisdiction.

Kalshi argues that the only mechanism for the Board to
challenge the CFTC's action or inaction in relation to the
listing of event contracts on a CFTC-designated exchange
like Kalshi's is through a claim under the Administrative
Procedures Act (APA). The Board responds that courts
routinely review statutory language to conduct a preemption
analysis without requiring that be done through an APA claim.
They also argue that an APA claim requires final agency
action, and the CFTC has not taken final agency action with
respect to the event contracts that Kalshi and other exchanges
have been listing.

*4  Under the APA, “[a]gency action made reviewable by
statute and final agency action for which there is no other
adequate remedy in a court are subject to judicial review.” 5
U.S.C. § 704; Corner Post, Inc. v. Bd. of Governors of Fed.
Rsrv. Sys., 603 U.S. 799, 808, 144 S.Ct. 2440, 219 L.Ed.2d
1139 (2024) (“Unless another statute makes the agency's
action reviewable ..., judicial review is available only for
final agency action.” (quotation omitted)); Prutehi Litekyan:
Save Ritidian v. United States Dep't of Airforce, 128 F.4th
1089, 1107 (9th Cir. 2025) (stating the APA “limits review to
final agency action” (quotation omitted)). No one has pointed
to anything in the CEA that makes the CFTC's action or
inaction on a listed contract subject to judicial review. And
the CFTC has recently made clear that it has taken no final,
definitive position on these contracts. CFTC Letter No. 25-36
(Sept. 30, 2025). The CFTC indicated that it is aware of the
controversy surrounding these event contracts, including the
various related lawsuits. Id. at 1-2. In footnote 4 of that letter,
the CFTC stated that it “has not, to date, been requested to take
or taken any official action to approve the listing for trading
of sports-related event contracts on any DCM .... Id. at 2 n.4.
The CFTC also stated:

All sports-related event contracts that are currently listed
for trading on DCMs have been listed pursuant to self-
certifications filed by the relevant DCM ... and the
Commission has not, to date, made a determination
regarding whether any such contracts involve an activity
enumerated or prohibited under ... 7 U.S.C. § 7a-2(c)(5)(C)
(i) or Commission regulation 40.11(a), 17 CFR 40.11(a).
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Id. Consequently, there has been no final agency action so the
APA provides no avenue for relief.

Nor is the CFTC's inaction on these contracts a basis to
channel a suit solely through the APA. Where a person sues
over an agency's failure to act, “the APA expressly authorizes
a court to ‘compel agency action unlawfully withheld or
unreasonably delayed.’ ” Plaskett v. Wormuth, 18 F.4th 1072,
1081 (9th Cir. 2021) (quoting 5 U.S.C. § 706(1)). A “claim
under § 706(1) can proceed only where a plaintiff asserts
that an agency failed to take a discrete agency action that
it is required to take.” Id. (quoting Norton v. Southern Utah
Wilderness All., 542 U.S. 55, 63-64, 124 S.Ct. 2373, 159
L.Ed.2d 137 (2004)). But here, the CEA does not require the
CFTC to act on self-certifications. See 7 U.S.C. § 7a-2(c)
(1). Rather, the self-certified contracts go forward unless
the CFTC acts to prohibit them. See id. Alternatively, the
registered entity can ask the CFTC for pre-approval or the
CFTC can initiate a review. See id. §§ 7a-2(c)(5)(B), (c)(5)
(C). That is consistent with the CFTC's letter indicating that it
has not acted to approve or disapprove any of the self-certified
contracts because nothing in the CEA requires it to do so.

Kalshi relies on Big Lagoon Rancheria v. California to argue
that the Board must file suit under the APA and not “use a
collateral proceeding to end-run the procedural requirements
governing appeals of administrative decisions.” 789 F.3d 947,
953-54 (9th Cir. 2015) (en banc) (quotation omitted). But
in Big Lagoon, the federal Bureau of Indian Affairs, had
made final decisions to take land into trust for an Indian tribe
and to include a tribe on a list of recognized Indian tribes.
Id. at 950-51. The Ninth Circuit held that challenges to the
Bureau of Indian Affairs’ decisions to take land into trust
and to recognize an Indian tribe are “garden-variety” APA
claims that must be brought under the APA and not as a
defense in a separate case. Id. at 953-54 (quoting Match-E-
Be-Nash-She-Wish Band of Pottawatomi Indians v. Patchak,
567 U.S. 209, 220, 132 S.Ct. 2199, 183 L.Ed.2d 211 (2012)).
Here, the CFTC has not made a final decision regarding
Kalshi's listing of sports-related event contracts, nor was it
required to do so. Challenging the CFTC's inaction under
these circumstances is not “a garden-variety APA claim.” Big
Lagoon, 789 F.3d at 953 (quotation omitted). Therefore, Big
Lagoon is distinguishable and does not prohibit the Board's
action where the relevant federal agency has not and is not
required to have taken final action.

*5  Further, regardless of whether the CFTC took final
action, I disagree that the Board's only route for relief is

through the APA. Concluding that a defense to Kalshi's
preemption argument must be brought solely through the
APA puts the cart before the horse. To decide if something
falls within the CFTC's jurisdiction to potentially preempt
state law, courts must interpret the CEA because the CEA
specifically defines that jurisdiction. Additionally, Congress,
through the CEA, defined what is a swap, and nothing in the
CEA gives the CFTC the exclusive power to interpret the
statutory language defining words like “swap.” See Crypto,
2025 WL 2916151, at *6, 11.

Kalshi (and Robinhood in the related case) assert that the
CEA expressly delegates to the CFTC the exclusive power to
decide whether products listed on a DCM qualify as swaps
or other regulated derivatives. They contend the CEA does
so through the provisions that delegate to the CFTC the
authority to oversee the listing of new contracts, including
through the self-certification process. They note that under
7 U.S.C. § 7a-2(c)(5)(B), Congress directed that the CFTC
“shall approve a new contract ... unless the [CFTC] finds that
the new contract ... would violate [the CEA or the CFTC's
regulations].” But that speaks to what the CFTC must do,
not what a court can or must do. It also refers to the CFTC's
“approval” of a contract, not the CFTC's inaction on a self-
certification. A registered entity can seek the CFTC's prior
approval of a contract, and the CFTC can conduct a post-
listing review. See 7 U.S.C. §§ 7a-2(c)(4), (c)(5)(C). Thus,
§ 7a-2(c)(5)(B) provides that if the CFTC reviews a listing,
either pre- or post-listing, it must approve the contract unless
it finds the listing violates the CEA or CFTC regulations.

That does not explicitly confine all statutory interpretations
of the CEA's language, including its definition of a word like
“swap,” to the CFTC with no room for court interpretation
except through an APA action. For example, if a DCM chose
to run on its exchange an auction for real property it had no
authority to auction off, no one would conclude that is a swap
or a commodity within the CEA's meaning. Yet according to
Kalshi, a DCM could run the auction, hope the CFTC does
not notice, and no one else could do anything about it except
file an APA suit against the CFTC (not against the DCM)
even though an auction of real property plainly does not fall
within the CFTC's exclusive jurisdiction under 7 U.S.C. §
2(a). I disagree. A DCM cannot insulate itself from state
regulation through self-certification where its conduct does
not fall within the CFTC's exclusive jurisdiction provision.

Kalshi brought this suit to obtain injunctive relief, arguing that
state law is preempted. Courts routinely evaluate statutory

Case 3:26-cv-00034     Document 34-1     Filed 01/20/26     Page 18 of 63 PageID #: 344

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2054934419&pubNum=0008173&originatingDoc=I04566220caca11f0abd5f9ee6b47872e&refType=RP&fi=co_pp_sp_8173_1081&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)#co_pp_sp_8173_1081 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2054934419&pubNum=0008173&originatingDoc=I04566220caca11f0abd5f9ee6b47872e&refType=RP&fi=co_pp_sp_8173_1081&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)#co_pp_sp_8173_1081 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=5USCAS706&originatingDoc=I04566220caca11f0abd5f9ee6b47872e&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)#co_pp_f1c50000821b0 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=5USCAS706&originatingDoc=I04566220caca11f0abd5f9ee6b47872e&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)#co_pp_f1c50000821b0 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2054934419&pubNum=0008173&originatingDoc=I04566220caca11f0abd5f9ee6b47872e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004581417&pubNum=0000780&originatingDoc=I04566220caca11f0abd5f9ee6b47872e&refType=RP&fi=co_pp_sp_780_63&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)#co_pp_sp_780_63 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004581417&pubNum=0000780&originatingDoc=I04566220caca11f0abd5f9ee6b47872e&refType=RP&fi=co_pp_sp_780_63&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)#co_pp_sp_780_63 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004581417&pubNum=0000780&originatingDoc=I04566220caca11f0abd5f9ee6b47872e&refType=RP&fi=co_pp_sp_780_63&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)#co_pp_sp_780_63 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=7USCAS7A-2&originatingDoc=I04566220caca11f0abd5f9ee6b47872e&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)#co_pp_10c0000001331 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=7USCAS7A-2&originatingDoc=I04566220caca11f0abd5f9ee6b47872e&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)#co_pp_10c0000001331 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2054934419&pubNum=0008173&originatingDoc=I04566220caca11f0abd5f9ee6b47872e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=7USCAS7A-2&originatingDoc=I04566220caca11f0abd5f9ee6b47872e&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)#co_pp_503d000000251 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=7USCAS7A-2&originatingDoc=I04566220caca11f0abd5f9ee6b47872e&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)#co_pp_29d000006ff27 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=7USCAS7A-2&originatingDoc=I04566220caca11f0abd5f9ee6b47872e&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)#co_pp_29d000006ff27 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2036397410&pubNum=0000506&originatingDoc=I04566220caca11f0abd5f9ee6b47872e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2036397410&pubNum=0000506&originatingDoc=I04566220caca11f0abd5f9ee6b47872e&refType=RP&fi=co_pp_sp_506_953&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)#co_pp_sp_506_953 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2036397410&pubNum=0000506&originatingDoc=I04566220caca11f0abd5f9ee6b47872e&refType=RP&fi=co_pp_sp_506_953&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)#co_pp_sp_506_953 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2036397410&pubNum=0000506&originatingDoc=I04566220caca11f0abd5f9ee6b47872e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2036397410&pubNum=0000506&originatingDoc=I04566220caca11f0abd5f9ee6b47872e&refType=RP&fi=co_pp_sp_506_950&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)#co_pp_sp_506_950 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2036397410&pubNum=0000506&originatingDoc=I04566220caca11f0abd5f9ee6b47872e&refType=RP&fi=co_pp_sp_506_953&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)#co_pp_sp_506_953 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027916285&pubNum=0000780&originatingDoc=I04566220caca11f0abd5f9ee6b47872e&refType=RP&fi=co_pp_sp_780_220&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)#co_pp_sp_780_220 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027916285&pubNum=0000780&originatingDoc=I04566220caca11f0abd5f9ee6b47872e&refType=RP&fi=co_pp_sp_780_220&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)#co_pp_sp_780_220 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027916285&pubNum=0000780&originatingDoc=I04566220caca11f0abd5f9ee6b47872e&refType=RP&fi=co_pp_sp_780_220&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)#co_pp_sp_780_220 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2036397410&pubNum=0000506&originatingDoc=I04566220caca11f0abd5f9ee6b47872e&refType=RP&fi=co_pp_sp_506_953&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)#co_pp_sp_506_953 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2036397410&pubNum=0000506&originatingDoc=I04566220caca11f0abd5f9ee6b47872e&refType=RP&fi=co_pp_sp_506_953&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)#co_pp_sp_506_953 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2036397410&pubNum=0000506&originatingDoc=I04566220caca11f0abd5f9ee6b47872e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2036397410&pubNum=0000506&originatingDoc=I04566220caca11f0abd5f9ee6b47872e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2058145409&pubNum=0000999&originatingDoc=I04566220caca11f0abd5f9ee6b47872e&refType=RP&fi=co_pp_sp_999_11&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)#co_pp_sp_999_11 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2058145409&pubNum=0000999&originatingDoc=I04566220caca11f0abd5f9ee6b47872e&refType=RP&fi=co_pp_sp_999_11&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)#co_pp_sp_999_11 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=7USCAS7A-2&originatingDoc=I04566220caca11f0abd5f9ee6b47872e&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)#co_pp_503d000000251 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=7USCAS7A-2&originatingDoc=I04566220caca11f0abd5f9ee6b47872e&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)#co_pp_0c120000563a1 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=7USCAS7A-2&originatingDoc=I04566220caca11f0abd5f9ee6b47872e&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)#co_pp_29d000006ff27 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=7USCAS7A-2&originatingDoc=I04566220caca11f0abd5f9ee6b47872e&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)#co_pp_503d000000251 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=7USCAS2&originatingDoc=I04566220caca11f0abd5f9ee6b47872e&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)#co_pp_8b3b0000958a4 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=7USCAS2&originatingDoc=I04566220caca11f0abd5f9ee6b47872e&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)#co_pp_8b3b0000958a4 


KalshiEX, LLC v. Hendrick, Slip Copy (2025)

 © 2026 Thomson Reuters. No claim to original U.S. Government Works. 5

language to determine whether state law is preempted and the
scope of any preemption. See, e.g., Virginia Uranium, Inc.
v. Warren, 587 U.S. 761, 767, 139 S.Ct. 1894, 204 L.Ed.2d
377 (2019) (examining “arguments about the [Atomic Energy
Act's] preemptive effect much as [the Court] would any other
about statutory meaning, looking to the text and context of
the law in question and guided by the traditional tools of
statutory interpretation”); Wyeth v. Levine, 555 U.S. 555,
566-81, 129 S.Ct. 1187, 173 L.Ed.2d 51 (2009); Bates v.
Dow Agrosciences LLC, 544 U.S. 431, 443-44, 125 S.Ct.
1788, 161 L.Ed.2d 687 (2005) (“That [a preemption clause
in a federal statute] may pre-empt judge-made rules, as well
as statutes and regulations, says nothing about the scope
of that pre-emption.”). I therefore reaffirm my position in
Crypto that in evaluating Kalshi's preemption arguments and
the Board's defenses against preemption, I can interpret the
statutory language to determine what falls within the CFTC's
jurisdiction in the first place.

*6  That does not mean, as Robinhood argues in the related
case, that the CFTC cannot regulate the listing of event
contracts on DCMs if those contracts do not meet the statutory
definition of the word “swap.” Under 7 U.S.C. § 7(d)(1),
to “be designated, and maintain a designation, as a contract
market,” a DCM must comply with the CEA and CFTC
regulations. The CFTC thus can regulate a DCM under § 7(d)
(1), even if it does not have exclusive jurisdiction under § 2(a).

B. Kalshi is not likely to succeed in showing that its sports-
related contracts are swaps.

As relevant here, the CEA defines a “swap” as an “agreement,
contract, or transaction ... that provides for any purchase, sale,
payment, or delivery ... that is dependent on the occurrence,
nonoccurrence, or the extent of the occurrence of an event or
contingency associated with a potential financial, economic,
or commercial consequence.” 7 U.S.C.A. § 1a(47)(A)(ii).
I reaffirm my holding in Crypto that the word “event” in
this definition means “a happening of some significance that
took place or will take place, in a certain location, during a
particular interval of time, such as a particular sporting event
or an organized activity or celebration for the public or a
particular group,” and does not mean an outcome. 2025 WL
2916151, at *8. And I adopt my preliminary conclusion in
Crypto that “contingency” means a contingent event. Id. at *8
n.9. And like the contracts in Crypto, Kalshi's event contracts
are based on the outcomes of sporting events or on things
that happen during a sporting event. Thus, they are not swaps
within the CEA's meaning.

In my Crypto order, I did not address the part of
the swap definition that the event or contingency must
be “associated with a potential financial, economic, or
commercial consequence.” Id. at *9, n.11. I do so now.

At the November 14, 2025 hearing before me, Kalshi argued
that this language means “the event itself has to have potential
financial, commercial, or economic consequence. It can't be
an event that makes another financially consequential event
more or less likely to occur.” ECF No. 219 at 19. But by
Kalshi's own argument, financial consequences of games
based on their impact on downstream externalities like hotel
room rentals, food sales, advertising dollars, or the fact that
people bet on it cannot suffice because a game only makes
room rentals, food sales, advertising, or bets more or less
likely to occur. Later in the hearing, Kalshi argued that the
potential financial consequences must be “extrinsic to the
parties to the contract.” Id. at 42, 129 S.Ct. 365. That would
include anything imaginable about a potential downstream
financial consequence, including that two other people who
are not parties to the contract might bet on it.

Just like Kalshi's interpretation of the other words in the
statute, its interpretation of potential financial consequences
knows no limiting principle. Congress did not define a swap
as a contract on anything that happens or could happen. So
interpreting the statutory terms to include everything anyone
can conjure up as a subject to bet on, or that might have some
conceivable financial consequence if one is creative enough,
is not a reasonable interpretation of the statute.

Like the words “event” and “contingency,” I must give
these words a reasonable and coherent meaning within
the statutory context that does not lead to absurdities. I
conclude that the phrase “associated with a potential financial,
economic, or commercial consequence” means that the event

or contingency is itself inherently joined or connected1 with
a potential financial, economic, or commercial consequence.
This means that the event or contingency itself has some
potential financial, economic, or commercial consequence
without looking at externalities like potential downstream
financial consequences such as parties extrinsic to the event
betting on it. And it does not include consumer transactions
that have not historically been known to be swaps, such as
sports wagers.

*7  My interpretation is supported by the surrounding
statutory text, legislative context, the CFTC's post-enactment
guidance, and federalism principles. The other subparts of the
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“swap” definition in § 1a(47)(A) refer almost exclusively to
financial measures, indices, or instruments. Subpart (i) refers
to a transaction that is “for the purchase or sale, or based
on the value, of 1 or more interest or other rates, currencies,
commodities, securities, instruments of indebtedness, indices,
quantitative measures, or other financial or economic interests
or property of any kind.” Subpart (iii) similarly refers to
the “exchange ... of 1 or more payments based on the value
or level of 1 or more interest or other rates, currencies,
commodities, securities, instruments of indebtedness, indices,
quantitative measures, or other financial or economic interests

or property of any kind ....”2 The fourth subpart refers to
a contract “that is, or in the future becomes, commonly
known to the trade as a swap.” The fifth part refers to
a “security-based swap agreement” that has “a material
term ... based on the price, yield, value, or volatility of
any security ....” Finally, the sixth part covers any contract
“that is any combination or permutation” of contracts in the
other five parts. See also 17 C.F.R. § 1.3 (defining swap
to have the meaning set forth in the CEA and including
“particular products” like cross-currency swaps, currency
options, and foreign exchange rate agreements). Reading
subpart (ii) in context of the surrounding subparts supports
the conclusion that “associated with a potential financial,
economic, or commercial consequence” means that the event
or contingency must be inherently associated with a potential
financial consequence, not just that the event or contingency
may have some potential downstream financial consequence.
See Yates v. United States, 574 U.S. 528, 543, 135 S.Ct. 1074,
191 L.Ed.2d 64 (2015) (referring to the principal that “a word
is known by the company it keeps ... to avoid ascribing to
one word a meaning so broad that it is inconsistent with its
accompanying words, thus giving unintended breadth to the
Acts of Congress” (simplified); Beecham v. United States, 511
U.S. 368, 371, 114 S.Ct. 1669, 128 L.Ed.2d 383 (1994) (“That
several items in a list share an attribute counsels in favor
of interpreting the other items as possessing that attribute as
well.”). Thus, externalities like whether people bet on the
event or contingency, or whether the event's occurrence or
nonoccurrence causes downstream financial consequences,

are not sufficient.3

This is consistent with the congressional purposes behind the
Dodd-Frank Wall Street Reform and Consumer Protection
Act that added swaps to the CEA. Pub. L. No. 111–203,
124 Stat. 1376 (2010) (“Dodd-Frank”). Dodd-Frank was a
“direct and comprehensive response to the financial crisis
that nearly crippled the U.S. economy beginning in 2008.” S.

Rep. 111-176, 2, 29-30 (Apr. 30, 2010).4 A “major contributor

to the financial crisis was the unregulated over-the-counter
(“OTC”) derivatives market” that was “explicitly exempted”
from the CFTC's jurisdiction and posed a “systemic threat”
to the U.S. economy. Id. Congress thus aimed Dodd-Frank
at systemic risks in the financial sector that undermined
U.S. financial stability, and the Act's language should be
interpreted through that lens.

*8  This view is further supported by the CFTC's rulemaking
after Congress added swaps to the CEA. The CFTC
determined that certain consumer agreements, contracts,
and transactions would not be considered swaps “when
entered into by consumers ... primarily for personal,

family, or household purposes.”5 Further Definition of
“Swap,” “Security-Based Swap,” and “Security-Based Swap
Agreement”; Mixed Swaps; Security-Based Swap Agreement
Recordkeeping, 77 Fed. Reg. 48208-01, 48246, 2012 WL
3257776 (Aug. 13, 2012). The CFTC stated that in
determining whether consumer transactions are swaps, it
would consider factors such as whether the contracts at issue
(1) “do not contain payment obligations, whether or not
contingent, that are severable from the agreement, contract,
or transaction”; (2) “are not traded on an organized market
or over-the-counter”; and (3) “[i]nvolve an asset of which the
consumer is the owner or beneficiary, or that the consumer
is purchasing, or they involve a service provided, or to be
provided, by or to the consumer.” Id. at 48247. Sports wagers
do not contain payment obligations that are severable from
the contract itself. They are not (until Kalshi and other DCMs
started offering them) traded on organized markets. They
involve a service provided to the consumer as entertainment.
And sports wagers have not historically been considered
swaps. See id. at 48248 (stating that the CFTC and SEC
“do not intend to suggest that many types of consumer and
commercial arrangements that historically have not been
considered swaps are within the swap or security-based swap
definitions.”).

During the November 14, 2025 hearing, Kalshi stated that
the CFTC has expressed that there are “some customary
consumer transactions that you would expect to happen off
exchange.” ECF No. 219 at 35. I agree that sports bets
are in that category. Kalshi characterizes its sports-related
event contracts in various ways, but at bottom, they are
sports wagers. As Justice Potter Stewart famously said about
pornography in his concurrence in Jacobellis v. State of Ohio,
“I know it when I see it.” 378 U.S. 184, 197, 84 S.Ct.
1676, 12 L.Ed.2d 793 (1964). These are sports wagers and
everyone who sees them knows it. That includes Kalshi, who
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has advertised itself as the “first app for legal sports betting
in all 50 states.” See Martin, Case No. 1:25-cv-01283-ABA,

ECF No. 28-2 at 3.6 Kalshi has not disputed that is how
it advertised itself, nor has it successfully distinguished its
arguments here from its own plain words.

Finally, my interpretations comport with the traditional
balance between state and federal regulation of gaming.
In contrast, Kalshi's proposed reading upends that regime
with no expressed congressional intent to do so, with no
federal gaming regulator to replace the states’ regulatory
infrastructures, and contrary to the expressed congressional
intent that CFTC exchanges should not become sports
gambling venues. See Crypto, 2025 WL 2916151, at *6.
I noted in my Crypto order that the broad interpretation
of swaps that Crypto (and Kalshi and Robinhood) are
promoting “would sweep nearly all sports wagering into
the CFTC's exclusive jurisdiction even though the states
historically have regulated gambling through their police
power.” Id. at *9. That is so because “nearly every sports
bet would be a transaction in which payment is dependent
on the outcome of a sporting event and is associated with a
potential financial, economic, or commercial consequence.”
Id. (footnote omitted). That “cannot be a proper reading of the
statute because that would mean that all sports wagering must
be done on a DCM, and not at casinos, as the CEA forbids
nearly all swap dealing and trading unless done on a DCM,
except for certain market participants, none of whom are
casinos or the average sports bettor.” Id. (footnote omitted).
As I stated in Crypto, “[h]ad Congress intended such a sea
change in the regulatory landscape, it surely would have said
so. The CEA's language and legislative history show that
Congress did not intend such a change and, to the contrary,
did not want gambling to take place on CFTC-designated
exchanges.” 2025 WL 2916151, at *10 (simplified).

*9  Kalshi argues that wagers at sportsbooks are not swaps
falling within the CFTC's jurisdiction because the CEA
covers products traded on an exchange, and “once a gambler
places a bet with a sportsbook in Nevada, neither the gambler
nor the sportsbook can sell that bet to anyone else on any
organized exchange.” ECF No. 184 at 17. I have no evidence
before me that sports wagers are not tradeable. But even if
they are not, being tradeable is not included in the CEA's
definition of a swap. Instead, the CEA defines a swap and
states that if something is a swap, it must be traded on
an exchange. See 7 U.S.C. §§ 1a(47) (defining swap); 2(e)
(making it “unlawful for any person, other than an eligible
contract participant, to enter into a swap unless the swap

is entered into on, or subject to the rules of, a board of
trade designated as a contract market under section 7 of
this title”). And while the CFTC has stated that it will
consider whether an instrument is traded on an exchange as
a factor to distinguish consumer contracts from swaps, it is
not the only factor the CFTC identified. Further Definition of
“Swap,” “Security-Based Swap,” and “Security-Based Swap
Agreement”; Mixed Swaps; Security-Based Swap Agreement
Recordkeeping, 77 FR 48208-01, 48247 (Aug. 13, 2012).
Further, Kalshi's proposed distinction becomes self-fulfilling,
circular, and inconsistent with the statutory text. Kalshi
essentially argues that if contracts are not traded on an
exchange, then they are not swaps that must be traded on
an exchange. But the CEA states that all swaps must be
traded on an exchange. Additionally, the CFTC has prohibited
DCMs from listing contracts that involve gaming. 17 C.F.R.
§ 40.11(a)(1). By Kalshi's logic, Kalshi's gaming contracts
should not count as swaps because the CFTC prohibited them
from being traded on an exchange.

The Board thus has met its burden to show that Kalshi is
not likely to succeed in showing that Kalshi's sports-related
contracts are swaps because those contracts are based on
the outcome of sports events or are based on things that
take place during an event (such as a coin flip) but that
are not events or contingencies themselves within the CEA's
meaning. Additionally, although a sports game might be
inherently associated with a potential financial consequence
(people pay to attend), discrete moments or acts during a
sports game like a coin flip or whether there is a fumble are
not inherently associated with potential financial, economic,
or commercial consequences within the CEA's meaning.

Although Kalshi critiques my interpretations, Kalshi's
proposed reading is worse because it has no limiting principle,
has similar semantic and superfluity problems it identifies
in my interpretation, and goes against congressional intent.
Kalshi argues that Congress defined “swap” broadly, but
a “statute's meaning does not always turn solely on the
broadest imaginable definitions of its component words.”
Epic Systems Corp. v. Lewis, 584 U. S. 497, 523, 138 S.Ct.
1612, 200 L.Ed.2d 889 (2018) (simplified). In interpreting
the statute, I must construe the words in context and avoid
absurdities. Marinello v. United States, 584 U. S. 1, 7-8,
138 S.Ct. 1101, 200 L.Ed.2d 356 (2018); Arizona State
Bd. For Charter Sch. v. U.S. Dep't of Educ., 464 F.3d
1003, 1008 (9th Cir. 2006). Perhaps here, like the cases
Justice Stewart mentions in Jacobellis, I am “faced with
the task of trying to define what may be indefinable.” 378
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U.S. at 197, 84 S.Ct. 1676. But if everything a person can
conceive of happening is an event or contingency, and if every
downstream economic consequence someone can conjure up
makes that event or contingency associated with a potential
financial, commercial, or economic consequence, the words
lose all meaning or render superfluous the rest of the swap
definition. See United States v. Lopez, 514 U.S. 549, 565, 115
S.Ct. 1624, 131 L.Ed.2d 626 (1995) (rejecting a “rationale
[that] lacks any real limits because, depending on the level of
generality, any activity can be looked upon as commercial”).

Kalshi's position also does not comport with what Congress
was trying to achieve when it added swaps to the CEA.
Congress was bringing risky financial products out of the
shadows that had threatened the stability of the entire U.S.
financial sector, and which had catastrophic ripple effects
on the U.S. and world economies during the financial
crisis of 2007-2008. Congress was not enabling nationwide
gambling on CFTC-designated exchanges. “[I]nterpretations
of a statute which would produce absurd results are to
be avoided if alternative interpretations consistent with
the legislative purpose are available.” Griffin v. Oceanic
Contractors, Inc., 458 U.S. 564, 575, 102 S.Ct. 3245, 73
L.Ed.2d 973 (1982). It is absurd to think that Congress
intended for DCMs to turn into nationwide gambling venues
on every topic under the sun to the exclusion of state

regulation and with no comparable federal regulator7 without
ever mentioning that was the goal when Congress added
swaps to the CEA in 2010.

C. Kalshi has not shown a likelihood of success that
excluded commodities fall within the CFTC's exclusive
jurisdiction under § 2(a).

*10  Kalshi argues that even if its contracts are not swaps,
they are “excluded commodities” subject to the CFTC's

regulation.8 The Board responds that excluded commodities
also require an associated financial consequence and, in any
event, excluded commodities do not fall within the statutory
provision that Kalshi asserts gives the CFTC exclusive
jurisdiction, 7 U.S.C. § 2(a)(1)(A).

Section 2(a)(1)(A) states that the CFTC:

shall have exclusive jurisdiction ... with respect to
accounts, agreements ..., and transactions involving swaps
or contracts of sale of a commodity for future delivery ...,
traded or executed on a contract market designated
pursuant to section 7 of this title or a swap execution facility

pursuant to section 7b-3 of this title or any other board
of trade, exchange, or market, and transactions subject to
regulation by the Commission pursuant to section 23 of this
title.

Section 1a(9) defines a commodity to mean various
products like wheat, cotton, and rice, “all other goods and
articles” (with some exceptions not relevant here), and “all
services, rights, and interests ... in which contracts for future
delivery are presently or in the future dealt in.” The CEA
separately defines an excluded commodity to mean:

(i) an interest rate, exchange rate, currency, security,
security index, credit risk or measure, debt or equity
instrument, index or measure of inflation, or other
macroeconomic index or measure;

(ii) any other rate, differential, index, or measure of
economic or commercial risk, return, or value that is––

(I) not based in substantial part on the value of a narrow
group of commodities not described in clause (i); or

(II) based solely on one or more commodities that have
no cash market;

(iii) any economic or commercial index based on prices,
rates, values, or levels that are not within the control of any
party to the relevant contract, agreement, or transaction; or

(iv) an occurrence, extent of an occurrence, or contingency
(other than a change in the price, rate, value, or level of a
commodity not described in clause (i)) that is––

(I) beyond the control of the parties to the relevant
contract, agreement, or transaction; and

(II) associated with a financial, commercial, or economic
consequence.

7 U.S.C. § 1a(19).9

*11  First, the relevant portion of the excluded commodity
definition requires the “occurrence, extent of an occurrence,
or contingency” to be “associated with a financial,
commercial, or economic consequence.” Thus, an event
contract that does not satisfy the swap definition's
requirement for a potential financial consequence also does
not fit within the excluded commodity definition. The CFTC
has often referred to excluded commodities as intangible
financial commodities, thus suggesting that the CFTC also
reads the phrase “associated with” to require the event or
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contingency to inherently have a financial consequence.10

Kalshi argues that if its sports-based event contracts do not
qualify as excluded commodities, then the special rule in 7
U.S.C. § 7a-2(c)(5)(C) does not work with respect to contracts
involving gaming. But a contract on whether the World Series
of Poker will occur this year would be such a contract. The
World Series of Poker has inherent financial consequences
because the host (Caesars Entertainment) charges entrance
fees to participants. And it involves gaming.

Further, even if Kalshi's contracts are deemed excluded
commodities, § 2(a) does not state that the CFTC has
exclusive jurisdiction over excluded commodities, which are
defined separately from commodities. Congress could have
included excluded commodities in § 2(a) but it did not.
See S.E.C. v. McCarthy, 322 F.3d 650, 656 (9th Cir. 2003)
(“Congress's explicit decision to use one word over another
in drafting a statute is material.”). Given the subject matter
of excluded commodities, that distinction makes sense. The
CFTC does not have exclusive jurisdiction over interest
or exchange rates, currencies, securities, or macroeconomic
indicators. Nor does it have exclusive jurisdiction over
the subject matter in the special rule related to excluded
commodities, such as activity that is unlawful under federal
or state law, terrorism, assassination, war, or gaming. See 7
U.S.C. 7a-2(c)(5)(C).

Although an “excluded commodity” could be thought of as a
subset of “commodity,” substituting “excluded commodity”
for “commodity” in § 2(a) does not grammatically or logically
make sense. Excluded commodities do not involve things that
are “contracts of sale of a commodity for future delivery.”
7 U.S.C. § 2(a). Interest rates, exchange rates, credit risks,
inflation indexes and measures, and other macroeconomic
indexes or measures are not sold “for future delivery.” Nor
are occurrences, extents of occurrences, or contingencies that
are beyond the control of the parties to the relevant contract
and associated with a financial consequence sold for “future
delivery.” It is not logical to state that Kalshi is offering
contracts of sale of a sports event (or its outcome) for future
delivery. Thus, Kalshi's gaming contracts do not qualify as
“contracts of sale of commodities for future delivery” under
§ 2(a).

*12  Ruling that the CFTC does not have exclusive
jurisdiction over excluded commodities under § 2(a) does not
oust the CFTC from regulating excluded commodities. The
CFTC would still have jurisdiction over DCMs who list such
agreements under § 7(d)(1), just not exclusive jurisdiction

under § 2(a). Thus, the Board has established that Kalshi is
not likely to succeed in showing that Kalshi's contracts fall
within the CFTC's exclusive jurisdiction under § 2(a) even if
they are excluded commodities.

D. Kalshi has shown serious questions on the merits.
Although I conclude Kalshi has not shown a likelihood
of success, it has raised serious questions on the merits.
The issues in this and similar cases are complex, novel,
and evolving. Kalshi has raised serious questions about
how to properly interpret the statutory language, to divine
congressional intent, and to resolve the tension between
what constitutes state-regulated gambling versus federally
regulated derivatives. I therefore address the other factors
regarding whether to grant a TRO under the sliding scale
approach of Alliance for the Wild Rockies.

V. THE BALANCE OF HARDSHIPS DOES NOT TIP
SHARPLY IN KALSHI'S FAVOR AND THE PUBLIC
INTEREST DOES NOT FAVOR AN INJUNCTION.
Because Kalshi has shown serious questions on the merits,
the Board must show that the balance of hardships does not
tip sharply in Kalshi's favor. It also must show that the public
interest does not favor the injunction. The Board has met its
burden on these factors.

Kalshi's concerns are essentially that it will not be able to
profit from the trades, and that it suffers some reputational
harm if it cannot offer those contracts to Nevada residents or
must close out contracts involving Nevada residents. Kalshi
also asserts that it risks its DCM designation if it does not
offer its products nationwide.

Kalshi's harms are largely monetary. Kalshi may not be able
to recover damages from the defendants if it turns out that it
can offer these contracts without violating Nevada law, which
is a factor to consider in balancing the hardships. But Kalshi's
monetary harm is weighed against the State of Nevada's

financial interests in tax revenues and Kalshi's competitors’11

financial interests in fair competition.

Kalshi's monetary harm can be mitigated through geofencing,
which regulated entities in this jurisdiction employ. Although
Kalshi contends that it risks losing its DCM designation if
it geofences, there is no evidence before me that the CFTC
would take adverse action against Kalshi for complying with
court orders and state law while the various lawsuits play out.
To the contrary, it appears the CFTC would not act against

Case 3:26-cv-00034     Document 34-1     Filed 01/20/26     Page 23 of 63 PageID #: 349

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=7USCAS7A-2&originatingDoc=I04566220caca11f0abd5f9ee6b47872e&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)#co_pp_29d000006ff27 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=7USCAS7A-2&originatingDoc=I04566220caca11f0abd5f9ee6b47872e&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)#co_pp_29d000006ff27 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=7USCAS2&originatingDoc=I04566220caca11f0abd5f9ee6b47872e&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)#co_pp_8b3b0000958a4 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=7USCAS2&originatingDoc=I04566220caca11f0abd5f9ee6b47872e&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)#co_pp_8b3b0000958a4 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003190406&pubNum=0000506&originatingDoc=I04566220caca11f0abd5f9ee6b47872e&refType=RP&fi=co_pp_sp_506_656&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)#co_pp_sp_506_656 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=7USCAS7A-2&originatingDoc=I04566220caca11f0abd5f9ee6b47872e&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)#co_pp_29d000006ff27 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=7USCAS7A-2&originatingDoc=I04566220caca11f0abd5f9ee6b47872e&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)#co_pp_29d000006ff27 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=7USCAS2&originatingDoc=I04566220caca11f0abd5f9ee6b47872e&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)#co_pp_8b3b0000958a4 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=7USCAS2&originatingDoc=I04566220caca11f0abd5f9ee6b47872e&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)#co_pp_8b3b0000958a4 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=7USCAS2&originatingDoc=I04566220caca11f0abd5f9ee6b47872e&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)#co_pp_8b3b0000958a4 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=7USCAS2&originatingDoc=I04566220caca11f0abd5f9ee6b47872e&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)#co_pp_8b3b0000958a4 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=7USCAS7&originatingDoc=I04566220caca11f0abd5f9ee6b47872e&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)#co_pp_e07e0000a9f57 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=7USCAS2&originatingDoc=I04566220caca11f0abd5f9ee6b47872e&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)#co_pp_8b3b0000958a4 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=7USCAS2&originatingDoc=I04566220caca11f0abd5f9ee6b47872e&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)#co_pp_8b3b0000958a4 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2024453767&pubNum=0000506&originatingDoc=I04566220caca11f0abd5f9ee6b47872e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation) 


KalshiEX, LLC v. Hendrick, Slip Copy (2025)

 © 2026 Thomson Reuters. No claim to original U.S. Government Works. 10

registered entities in these circumstances. For several months
after the Board announced that it sent Kalshi a cease-and-
desist letter, Robinhood did not offer its Nevada customers the
option of trading on Kalshi's exchange. See Robinhood, ECF
No. 8 at 3-4. There is no evidence that the CFTC threatened
Robinhood's status as a registered entity for doing so. And
recently, Crypto reached an agreement with the Board while
the appeal in its case plays out. See Crypto, ECF No. 110.
Although it is not clear from the record what that agreement is,
there is no evidence that the CFTC has acted or threatened to
act against Crypto for satisfying the Nevada regulators while
that case is on appeal. Additionally, I find it difficult to credit
Kalshi's fear given its apparent willingness to risk its DCM
status by listing contracts involving gaming (however one
defines it) in the face of the CFTC's regulation that prohibits
DCMs from doing so. See 17 C.F.R. § 40.11(a).

*13  The CFTC has recently directed DCMs like Kalshi and
FCMs like Robinhood to warn customers about the various
lawsuits and risks they pose. CFTC Letter No. 25-36 (Sept.
30, 2025). As a result, Kalshi's customers are on notice that
offering gaming contracts implicates the CFTC's regulation,
that the legal landscape under which Kalshi is operating could
change, and that customers’ contracts could be disrupted. If
customers continue trading in Kalshi's products, they, like
Kalshi, are proceeding at their own risk. Kalshi could have
proceeded cautiously until this and other lawsuits played out,
but instead it greatly expanded its offerings, so it has to some
extent created or amplified its own harm.

Balanced against Kalshi's harms are substantial irreparable
harms to the Board, the State of Nevada, the gaming
industry in this state, and the public interest. First, the
Nevada Legislature made findings, and it is self-evident
to anyone who lives in Nevada, that the “gaming industry
is vitally important to the economy of the State and the
general welfare of the inhabitants.” Nev. Rev. Stat. (NRS)
§ 463.0129(a). The Nevada Legislature also found that
a “comprehensive regulatory structure, coupled with strict
licensing standards, will ensure the protection of consumers,
including minors” and problem gamblers. NRS § 463.745.
The Nevada Legislature also found that the success of legal
gaming is dependent on public confidence and trust, and that
public trust can be maintained only through strict regulation
of those involved in the gaming industry in this state. NRS §§
463.0129(b), (c).

The defendants thus have strong interests in regulating
gaming in Nevada. Indeed, they are statutorily charged with

doing so under Nevada law. The defendants and the public
have an interest in prohibiting gaming in Nevada that is not
subject to the same rigorous regulations and oversight as
the licensed entities in this state, including gaming involving
individuals who are under the age of 21 or problem gamblers.
Whatever one's views are on gambling, there is no question
that some segment of the population will suffer from problem
gambling, but neither DCMs nor the CFTC is equipped to
address those issues the same way state gaming regulators and

licensed entities are.12 The CFTC admits it is not a gaming
regulator. See supra n.6. Allowing Kalshi to continue offering
sports-related event contracts to 18-year-olds, even though
the CFTC issued a regulation that prohibits DCMs like Kalshi
from listing gaming contracts, is not in the public interest. See

17 C.F.R. § 40.11(a).13

*14  I must also consider, as part of the public interest, the
interests of the gaming industry in this state. Licensed gaming
companies have invested millions of dollars to comply
with state regulations only to supposedly find out that they
could have just become CFTC-registered exchanges to offer
sports gambling nationwide for anyone over the age of 18
without complying with Nevada's gaming regulatory regime
or paying taxes in this state. If Kalshi's view is adopted,
there is a not-insignificant chance that the regulated entities
in this state will abandon their current model and become
DCMs, unleashing even more unregulated gambling and
devastating the Nevada economy and related tax revenues.
Indeed, recently, two of the “largest sports betting operators
in the U.S., FanDuel and DraftKings, agreed ... to not
seek licensing in Nevada in order to focus efforts on
launching prediction markets in other states.” DraftKings,
FanDuel Agree to Abandon Nevada in Favor of Prediction
Markets, The Nevada Independent, Nov. 12, 2025, available
at https://thenevadaindependent.com/article/draftkings-
fanduel-agree-to-abandon-nevada-in-favor-of-prediction-

markets.14

The traditional police powers of the states, which are
considerable and longstanding, particularly in this state which
has led the nation in gaming regulation and enforcement
for decades, weigh heavily against Kalshi's harms. As I
mentioned in my Crypto order, had Congress intended to
upset the balance between state and federal gaming regulation
and turn CFTC-designated markets into nationwide casinos
for anyone over the age of 18 with no comparable federal
regulator, it surely would have made that intent more explicit.
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I therefore find that the balance of hardships does not tip
sharply in Kalshi's favor. Rather, the balance of hardships and
the public interest weigh in favor of the defendants and of
dissolving the preliminary injunction.

VI. CONCLUSION

I THEREFORE ORDER that the defendants’ motion to
dissolve the preliminary injunction (ECF No. 142) is
GRANTED. The preliminary injunction at ECF No. 45 is
dissolved and no longer in force or effect.

All Citations

Slip Copy, 2025 WL 3286282

Footnotes
1 The parties in Robinhood agree that “associated with” means joined or connected to, although they dispute what that

means in terms of the degree of association between the event or contingency and the financial consequences called for
in the statute. See 2:25-cv-01541-APG-DJA, ECF Nos. 25 at 9-10; 47 at 4. Kalshi did not specifically define “associated
with,” but like Robinhood, it argues for an expansive understanding of the overall phrase to mean essentially any potential
financial consequence from the event.

2 Subpart (iii) also identifies “commonly known” transactions of this sort, such as interest rate swaps, foreign exchange
swaps, and the like. Admittedly, a few of the specifically identified swaps in subpart (iii) do not directly reference a financial
instrument or measure, such as a weather swap or an emissions swap. But Congress could have concluded that such
swaps are so closely related to financial consequences or were already so commonly traded as swaps as to include them
within the definition. Additionally, weather (and its impacts on agriculture, among other things) and emissions are linked
to the national interest in a way that the outcome of a sporting event or how many points a particular team scores are not.

3 In litigation between Kalshi and the CFTC, Kalshi distinguished election contracts from those involving gaming by stating
that games and events like horse racing or boxing matches “are staged purely for entertainment and to facilitate betting.
They have no independent significance; their outcomes carry no economic risks.” KalshiEX, LLC v CFTC, ECF No. 17-1
at 40 (D.D.C. 1/25/2024) (the D.C. Kalshi case). Kalshi also stated at oral argument in front of the D.C. district court that
a game has “no inherent economic significance.... Contracts that involve games are probably not the type of contracts
that we want to be listed on an exchange, because they don't have any real economic value to them. But again, what's
tying that together is the existence of the game because the game is the thing that doesn't have intrinsic economic
significance.” ECF No. 40 at 15. Kalshi reiterated this position to the D.C. Circuit, arguing that “a game doesn't have
economic consequences outside of the game itself.” D.C. Cir. Case No. 24-5205, Stay OA Tr. at 63:14-15.

Kalshi also told me at the April 8, 2025 TRO hearing that a coin flip would not be a swap because it does “not have
independent real-world consequences” and that would not change just because people bet on it. ECF No. 46 at 7. Kalshi
has changed its tune and now self-certifies to the CFTC that not only a game but things that happen during a game have
potential financial consequences. See, e.g., ECF No. 152-8 at 2, 14.

4 Dodd-Frank is another name for The Restoring American Financial Stability Act of 2010. See Laborers’ Loc. v. Intersil,
868 F. Supp. 2d 838, 848 (N.D. Cal. 2012).

5 The CFTC did not specifically identify sports wagers as consumer contracts that are not swaps, but that may be explained
by the fact that the CFTC had already issued its regulation at 17 C.F.R. § 40.11(a) that prohibits DCMs from listing
contracts involving gaming. See Provisions Common to Registered Entities, 76 FR 44776-01, 44785, 2011 WL 3099850
(July 27, 2011).

6 I can consider the exhibits in the Martin case because I can consider hearsay “in deciding whether to issue a preliminary
injunction” or TRO. Johnson v. Couturier, 572 F.3d 1067, 1083 (9th Cir. 2009).

7 The CFTC has stated that “in the United States, gambling is overseen by state regulators with particular expertise,
and governed by state gaming laws aimed at addressing particular risks and concerns associated with gambling. The
Commission is not a gaming regulator. The CEA and Commission regulations are focused on regulating financial
instruments and markets, and do not include provisions aimed at protecting against gambling-specific risks and concerns,
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including customer protection concerns inherent to gambling. Permitting event contracts involving gaming, as
proposed to be defined, to trade on CFTC-regulated markets would in effect permit instruments commonly
understood as bets or wagers on contests or games to avoid these legal regimes and protections. Gambling
is a rapidly evolving field, and the Commission does not believe that it has the statutory mandate nor specialized
experience appropriate to oversee it, or that Congress intended for the Commission to exercise its jurisdiction or expend
its resources in this manner.” Event Contracts, 89 FR 48968-01, 48982-83 (June 10, 2024) (internal footnotes omitted,
emphasis added). Although the CFTC made this statement in the context of a proposed rule that was never finalized,
the CFTC's statements express its view on its own expertise (or lack thereof) in this area. The importance of strict
gaming regulation has been highlighted by the recent arrests of high-profile players and coaches related to illegal
gambling allegations in professional baseball and basketball. See Two Current Major League Baseball Players Charged
in Sports Betting and Money Laundering Conspiracy, https://www.justice.gov/usao-edny/pr/two-current-major-league-
baseball-players-charged-sports-betting-and-money-laundering; 31 Defendants, Including Members and Associates
of Organized Crime Families and National Basketball Association Coach Chauncey Billups, Charged in Schemes
to Rig Illegal Poker Games, https://www.justice.gov/usao-edny/pr/31-defendants-including-members-and-associates-
organized-crime-families-and-national.

8 Kalshi also asserts, without elaboration, that its contracts are “futures” or “options.” ECF No. 184 at 14. Section 2(a) does
not use the word “futures” standing alone. Rather, it refers to “contracts of sale of a commodity for future delivery.” Kalshi
does not analyze how its contracts fit this statutory language. As for options, the Ninth Circuit has indicated that “an option
means the contract whereby the creator (or writer) of the option grants to the purchaser ‘the right, for a specified period
of time, to either buy or sell the subject of the option at a predetermined price.’ ” Commodity Futures Trading Comm'n
v. White Pine Tr. Corp., 574 F.3d 1219, 1226 (9th Cir. 2009) (quoting 1 Derivatives Regulation § 1.02[10]). Kalshi does
not explain how its contracts fit this definition either.

9 Kalshi and Robinhood note that the word “event” does not appear in the definition of an excluded commodity. But the word
“event” also does not appear in the special rule for public interest review in 7 U.S.C. § 7a-2(c)(5)(C)(i). The special rule is
not limited to swaps because it also refers to contracts, agreements, and transactions. And in the special rule, although
the word “swaps” appears in the opening clause along with agreements, contracts, and transactions, it is dropped in
the clause that states that the CFTC may determine that such “agreements, contracts, or transactions are contrary to
the public interest if the agreements, contracts, or transactions involve” one of the enumerated subjects. No one has
suggested that the CFTC cannot conduct a public interest review of swaps under the special rule even though the word
was omitted in the phrase giving the CFTC the authority to conduct the public interest review. And unlike the swap
definition, the excluded commodity definition does not include the word “potential” in relation to the financial consequence.
All this shows is that the CEA has some drafting peculiarities that courts must interpret as best they can.

10 See, e.g., Position Limits for Derivatives, 78 FR 75680-01, 75749 (Dec. 12, 2013) (“Initially, the Commission limited
its approval of position accountability to financial instruments (i.e., excluded commodities) that had a high degree of
liquidity.”); id. at 75762, n.730 (stating that the excluded commodity definition “includes financial products such as
interest rates, exchange rates, currencies, securities, credit risks, and debt instruments as well as financial events
or occurrences”); Position Limits for Derivatives, 81 FR 96704-01, 96742 (Dec. 30, 2016) (“In 1987, the Commission
provided interpretive guidance regarding the bona fide hedging definition and risk management exemptions for futures
in financial instruments (now termed excluded commodities).”); Effective Date for Swap Regulation, 76 FR 42508-01,
42511, n.27 (July 19, 2011) (“The term ‘excluded commodity’ is defined ... to include, among other things, financial
instruments such as a currency, interest rate, or exchange rate, or any economic or commercial index based on prices,
rates, values, or levels that are not within the control of any party to the transaction.”); Effective Date for Swap Regulation,
76 FR 65999-01, 66000 (Oct. 25, 2011) (referring to excluded commodities as “generally, financial, energy and metals
commodities”); Significant Price Discovery Contracts on Exempt Commercial Markets, 73 FR 75888-01, 75889 (referring
to excluded commodities as “primarily financial commodities but also commodities such as weather”).

11 This includes Nevada-licensed entities and Crypto.

12 See NRS § 463.350(1)(a) (prohibiting gambling for persons under 21 years old); NRS § 463.151(2) (State maintains a list
of persons who may not participate in gambling); Nev. Gaming Control Reg. 5.17(2) (requiring licensees to post “written
materials concerning the nature and symptoms of problem gambling” and toll-free number for the National Council on
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Problem Gambling or a similar Board-approved entity); id. 5.17(4) requiring licensees to implement a program to allow
patrons to self-limit access to credit, check cashing, or direct mail marketing of gaming opportunities by that licensee).

13 Kalshi argues that § 40.11(a) does not categorically prohibit gaming-related contracts because under § 40.11(c), the
CFTC can do a case-by-case review of self-certified contracts. See ECF No. 184 at 16. But § 40.11(a) states in
unambiguous language that a “registered entity shall not list for trading or accept for clearing on or through the registered
entity ... [a]n agreement, contract, transaction, or swap based upon an excluded commodity, as defined in Section 1a(19)
(iv) of the Act, that involves, relates to, or references terrorism, assassination, war, gaming, or an activity that is unlawful
under any State or Federal law” or an agreement, contract, transaction, or swap based on an excluded commodity that
“involves, relates to, or references an activity that is similar to” the enumerated activities. Section 40.11(c) reflects the
practical reality that if a DCM nevertheless lists a contract that involves an enumerated activity or something similar to
an enumerated activity, the CFTC may review it. The idea that the CFTC could not categorically prohibit contracts on
things like terrorism or assassination and instead must review each and every contract individually is dubious, particularly
where a DCM who believes their contract is not contrary to the public interest can seek pre-approval from the CFTC.
See 17 C.F.R. § 40.3(a).

14 As mentioned previously, I can consider hearsay in deciding whether to issue a preliminary injunction. Additionally, the
Board confirmed at the November 14, 2025 hearing that FanDuel and DraftKings have voluntarily abandoned their Nevada
licensing applications. ECF No. 219 at 89.

End of Document © 2026 Thomson Reuters. No claim to original U.S.
Government Works.
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*1  Plaintiff North American Derivatives Exchange, Inc. d/
b/a Crytpo.com (Crypto) is a Commodity Futures Trading
Commission (CFTC) designated contract market (DCM).
Earlier this year, Crypto began offering event contracts that
turn on the outcome of sporting events. The Nevada Gaming
Control Board deemed these contracts to be sports wagering
subject to Nevada's gaming laws and sent Crypto a cease-and-
desist letter. Crypto brought this suit to permanently enjoin the
Nevada Gaming Control Board, its members in their official
capacities, and the Nevada Attorney General from pursuing

civil or criminal enforcement against Crypto for offering
event contracts in Nevada. Crypto contends that its contracts
are legal under federal law and that Nevada law is preempted
due to the CFTC's exclusive jurisdiction over transactions on
DCMs.

Crypto moves for a preliminary injunction to preclude the
defendants from pursuing civil or criminal remedies against
it. Crypto also moves for judgment on the pleadings and to
strike the defendants’ affirmative defenses. The defendants
oppose, arguing that Crypto is not likely to succeed on
the merits because the Commodity Exchange Act (CEA)
does not preempt Nevada gaming laws and, in any event,
Crypto's sports wagers are not “swaps” and thus do not fall
within the CFTC's exclusive jurisdiction. Additionally, the
defendants argue that Crypto cannot meet the other factors to
support preliminary injunctive relief. The defendants contend
that judgment on the pleadings is premature because fact
issues remain, and they argue that the motion to strike
should be denied, except for one affirmative defense that they
concede is now moot. Several Indian tribes and Indian gaming

associations move for leave to file an amicus brief.1 Crypto
does not oppose granting leave for the amicus brief to be filed
and responded to the amicus brief on the merits.

I deny the motion for judgment on the pleadings because,
based on the pleadings, Crypto's event contracts are not
“swaps” falling within the CFTC's exclusive jurisdiction. I
deny the motion for preliminary injunction because Crypto
has not met its burden to show that it is likely to succeed in
demonstrating that its event contracts based on the outcome
of live events are swaps that fall within the CFTC's exclusive
jurisdiction. I grant in part the motion to strike, with leave to
amend. Finally, I grant the amici leave to file the amicus brief.

I. BACKGROUND
The CFTC regulates financial derivative markets. “A
derivative is a financial instrument or contract whose price is
directly dependent upon (i.e.[,] derived from) the value of one
or more underlying assets—for example, commodities (like
corn and wheat), securities, or debt instruments.” KalshiEX
LLC v. Commodity Futures Trading Comm'n, No. 23-3257
(JMC), 2024 WL 4164694, at *1 (D.D.C. Sept. 12, 2024)
(quotation omitted). Derivatives “provide a way to transfer
market risk or credit risk between two counterparties.” Id.
(quotation omitted). Event contracts are a form of derivative
in which the “payoff is based on a specified event, occurrence,
or value.” Id. at *2 (quotation omitted). “These contracts
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usually pose a yes-or-no question. The buyer of the event
contract, for example, may take a ‘yes’ position on whether
the underlying event will happen,” and the “seller implicitly
takes the opposite, or ‘no,’ position.” Id. The contract prices
fluctuate because they are based on the current probability that
the relevant event will occur. Id.

*2  An entity like Crypto must apply to and receive
designation from the CFTC to become a DCM. 7 U.S.C. §§
2(e), 7(a); 17 C.F.R. §§ 38.1, 38.3(a). Until the year 2000, a
DCM had to get the CFTC's preapproval to list contracts by
convincing the CFTC that its contracts satisfied an economic
purpose test and were not contrary to the public interest.
KalshiEX LLC, 2024 WL 4164694, at *2 (quotation omitted).
But Congress amended the CEA in 2000 to allow DCMs
to self-certify that their contracts comply with the law and

regulations with no prior CFTC review. Id.2; see also 7 U.S.C.
§ 7a-2(c)(1); 17 C.F.R. § 40.2.

In 2010, Congress amended the CEA again by enacting
a special rule for event-based contracts in “excluded
commodities.” 7 U.S.C. § 7a-2(c)(5)(C); see also 7 U.S.C.
§ 1a(19)(iv) (defining excluded commodity, as relevant
here, to mean “an occurrence, extent of an occurrence, or
contingency ... that is ... beyond the control of the parties to the
relevant contract, agreement, or transaction; and ... associated
with a financial, commercial, or economic consequence”).
Under this special rule, DCMs can still self-certify and
immediately begin offering event contracts, or they can
request the CFTC's preapproval. KalshiEX LLC, 2024 WL
4164694, at *3; see also 17 C.F.R. §§ 40.2, 40.3. But under
the special rule, Congress delegated to the CFTC to determine
whether an agreement, contract, transaction, or swap in
“excluded commodities that are based upon the occurrence,
extent of an occurrence, or contingency” is contrary to the
public interest. 7 U.S.C. § 7a-2(c)(5)(C)(i) (footnote omitted).
Among the types of contracts Congress expressly included
in this public interest review are contracts that “involve”
terrorism, war, assassination, gaming, and “activity that is
unlawful under any Federal or State law.” Id. Under the CEA,
“[n]o agreement, contract, or transaction determined by the
Commission to be contrary to the public interest under clause
(i) may be listed or made available for clearing or trading on
or through a registered entity.” 7 U.S.C § 7a-2(c)(5)(C)(ii).

The CFTC subsequently conducted a public interest review
under 7 U.S.C. § 7a-2(c)(5)(C)(i) and adopted a regulation
that prohibits DCMs from listing event contracts that involve,
relate to, or reference gaming or an activity that is unlawful

under any State or Federal law. Specifically, 17 C.F.R. §
40.11(a) states:

(a) Prohibition. A registered entity shall not list for trading
or accept for clearing on or through the registered entity
any of the following:

(1) An agreement, contract, transaction, or swap based
upon an excluded commodity, as defined in Section
1a(19)(iv) of the Act, that involves, relates to, or
references terrorism, assassination, war, gaming, or an
activity that is unlawful under any State or Federal law;
or

*3  (2) An agreement, contract, transaction, or swap
based upon an excluded commodity, as defined in
Section 1a(19)(iv) of the Act, which involves, relates
to, or references an activity that is similar to an activity
enumerated in § 40.11(a)(1) of this part, and that the
Commission determines, by rule or regulation, to be
contrary to the public interest.

In addition to this general prohibition on the front end, the
CFTC's regulation provides a review process through which
it can determine on the back end whether an event contract
that was listed despite the prohibition involves a prohibited
activity. Under 17 C.F.R. § 40.11(c), the CFTC

may determine, based upon a review of the terms
or conditions of a submission under § 40.2 [(self-
certification)] or § 40.3 [(preapproval)], that an agreement,
contract, transaction, or swap based on an excluded
commodity, as defined in Section 1a(19)(iv) of the Act,
which may involve, relate to, or reference an activity
enumerated in § 40.11(a)(1) or § 40.11(a)(2), be subject to
a 90-day review.

The CFTC can approve or disapprove a contract following
that review. 17 C.F.R. § 40.11(c)(2).

When adopting this regulation, the CFTC acknowledged that
“the term ‘gaming’ requires further clarification and that
the term is not susceptible to easy definition.” Provisions
Common to Registered Entities, 76 Fed. Reg. 44776, 44785
(July 27, 2011) (to be codified at 17 C.F.R. pt 40). The
CFTC noted that it had “solicited public comments on the best
approach for addressing the potential gaming aspects of some
event contracts and the potential pre-emption of state laws.”
Id. (simplified). The CFTC indicated that it would continue
to consider comments it received “and may issue a future
rulemaking concerning the appropriate regulatory treatment
of event contracts, including those involving gaming.” Id.
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(simplified). But “[i]n the meantime, the Commission has
determined to prohibit contracts based upon the activities

enumerated in Section 745 of the Dodd-Frank Act3 and to
consider individual product submissions on a case-by-case
basis under § 40.2 or § 40.3.” Id.

Crypto is a CFTC-registered DCM. ECF No. 15-2 at 3.
On January 30, 2025, Crypto self-certified to the CFTC
that it would start offering event contracts based on “live
presentation industry events.” ECF No. 15-3 at 2-3. Crypto
described the event contracts as swaps. Id. at 2, 5. According
to Crypto's self-certification, live presentation industry events
“not only have an outcome that determines a leader, an
achievement, an accomplishment, a champion, a title holder
or a winner of a particular live presentation industry event, but
more importantly the outcome of a live presentation industry
event has a substantial economic and commercial impact on
business and individuals ....” Id. at 3, 5. The term “industry
event” refers to events in the performing arts, spectator sports,
and related industries. Id. at 5.

Crypto advised the CFTC that certain persons were prohibited
from trading these event contracts, including the players,
coaches, agents, staff, employees, management, and owners,
as well as these persons’ immediate family and household
members. Id. at 6. Crypto identified various financial impacts
of live industry events, including advertising, ticket and food
sales, employment related to the event, ancillary impacts such
as hotel rentals and taxi rides, and tax implications. Id. at
8-9. Crypto asserted that the event contracts are “designed to
manage the risk of a variety of market participants, whose
business face economic consequences based on the outcome
of a respective Industry Event, and to enable price discovery
for related commercial enterprises.” Id. at 9.

*4  The CFTC thus far appears not to have acted against
Crypto or other DCMs who have offered similar event
contracts that are based on the outcome of sporting events.
Instead, various state entities, like the Nevada Gaming
Control Board (Board), have attempted to regulate Crypto and
other DCMs who are offering sports-based event contracts.
That led Crypto and other DCMs to file suits seeking
injunctions against state regulation based on the argument that
because they are CFTC-designated exchanges, only the CFTC
can regulate them and state laws are preempted.

And that is what happened in this case. On May 20, 2025, the
Board sent Crypto a letter stating that the Board was “aware
that Crypto.com has been offering, and continues to offer,

event-based wagering contracts in Nevada on sporting events
on its exchange,” and that “offering event-based wagering
contracts is unlawful in Nevada, unless and until approved
as licensed gaming by the Nevada Gaming Commission.”
ECF No. 15-4 at 2. According to the Board, Crypto was
operating as an unlicensed sports pool and thereby violating
Nevada law, including Nevada criminal law. Id. at 3. The
Board stated that if Crypto continued to offer event contracts
after receipt of this letter, that conduct would be “considered
willful violations of Nevada law.” Id.

Crypto thereafter filed this lawsuit and moved for a
preliminary injunction seeking to enjoin the Board and the
Nevada Attorney General from pursuing civil and criminal
penalties against Crypto. In another case involving a different
DCM, I granted an injunction based on my preliminary
conclusion that the Board was likely field preempted
from regulating the event contracts offered by that DCM,
KalshiEX, LLC (Kalshi). KalshiEX, LLC v. Hendrick, No.
2:25-CV-00575-APG-BNW, 2025 WL 1073495, at *6 (D.
Nev. Apr. 9, 2025). The District of New Jersey reached
a similar conclusion. KalshiEX LLC v. Flaherty, No. 25-
CV-02152-ESK-MJS, 2025 WL 1218313, at *5 (D.N.J.
Apr. 28, 2025). But the District of Maryland concluded
the opposite and held that Maryland state gaming laws
were not preempted and therefore the Maryland state
gaming authorities could regulate event contracts on Kalshi's
exchange. KalshiEX LLC v. Martin, No. 25-CV-1283-ABA,
––– F. Supp. 3d ––––, 2025 WL 2194908, at *13 (D. Md.
Aug. 1, 2025). Both the District of New Jersey and District
of Maryland's orders have been appealed. KalshiEX LLC v.
Flaherty, No. 25-1922 (Third Cir.); KalshiEX LLC v. Martin,
No. 25-1892 (Fourth Cir.). The Third Circuit heard oral
arguments on September 10, 2025, but has not yet issued a
decision. The Fourth Circuit appeal is still in briefing.

Despite my prior ruling in Hendrick, I reach a different
conclusion in this case. For the reasons discussed below, I
deny Crypto's motion for judgment on the pleadings and for
a preliminary injunction.

II. CRYPTO'S EVENT CONTRACTS BASED ON
THE OUTCOME OF LIVE EVENTS ARE NOT
SWAPS FALLING WITHIN THE CFTC'S EXCLUSIVE
JURISDICTION.
“A judgment on the pleadings is properly granted when,
taking all the allegations in the non-moving party's pleadings
as true, the moving party is entitled to judgment as a matter of
law.” Fajardo v. Cnty. of Los Angeles, 179 F.3d 698, 699 (9th
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Cir. 1999). When, as here, the plaintiff moves for judgment
on the pleadings, I look to the defendants’ allegations in their
answer. See Nat'l Lifeline Ass'n v. Batjer, No. 21-15969, 2023
WL 1281676, at *2 (9th Cir. Jan. 31, 2023) (“Because [the
plaintiff] moved for judgment on the pleadings, this court
looks to the allegations in the Defendants’ pleadings, here
their answer.”).

*5  To qualify for a preliminary injunction, a party must
demonstrate: (1) a likelihood of success on the merits, (2) a
likelihood of irreparable harm, (3) the balance of hardships
favors the movant, and (4) an injunction is in the public
interest. Winter v. Natural Res. Def. Council, Inc., 555 U.S.
7, 20 (2008). Alternatively, under the sliding scale approach,
the plaintiff must demonstrate (1) serious questions on the
merits, (2) a likelihood of irreparable harm, (3) the balance
of hardships tips sharply in the plaintiff's favor, and (4) an
injunction is in the public interest. Alliance for the Wild
Rockies v. Cottrell, 632 F.3d 1127, 1134-35 (9th Cir. 2011).

Under the Supremacy Clause, “state laws that conflict with
federal law are without effect,” meaning they are preempted
by federal law. Altria Grp., Inc. v. Good, 555 U.S. 70, 76
(2008) (simplified). The “ultimate touchstone” in preemption
analysis is congressional purpose. Id. (quotation omitted).
“Congress may indicate pre-emptive intent through a statute's
express language or through its structure and purpose.” Id.

Absent an express preemption clause, federal law may
preempt state law where Congress has occupied the field or
where state laws conflict with federal law. Field preemption
occurs when it “can be inferred from a framework of
regulation so pervasive that Congress left no room for the
States to supplement it or where there is a federal interest so
dominant that the federal system will be assumed to preclude
enforcement of state laws on the same subject.” Arizona
v. United States, 567 U.S. 387, 399 (2012) (simplified).
Conflict preemption occurs when “compliance with both
federal and state regulations is a physical impossibility,” or
“where the challenged state law stands as an obstacle to
the accomplishment and execution of the full purposes and
objectives of Congress.” Id. (quotation omitted). I assume that
the States’ “historic police powers” are not preempted “unless
that was Congress's “clear and manifest purpose.” Id. at 400.
Regulation of gambling has long been considered to “lie at the
heart of the state's police power.” Artichoke Joe's California
Grand Casino v. Norton, 353 F.3d 712, 740 (9th Cir. 2003)
(quotation omitted).

I begin with the “plain meaning of [the CEA's] language.”
United States v. Lillard, 935 F.3d 827, 833 (9th Cir. 2019).
Title 7 U.S.C. § 2(a)(1)(A) provides:

The Commission [CFTC] shall have exclusive
jurisdiction ... with respect to accounts, agreements ...,
and transactions involving swaps or contracts of sale of
a commodity for future delivery ..., traded or executed
on a contract market designated pursuant to section 7
of this title .... Except as hereinabove provided, nothing
contained in this section shall (I) supersede or limit
the jurisdiction at any time conferred on the Securities
and Exchange Commission or other regulatory authorities
under the laws of the United States or of any State, or
(II) restrict the Securities and Exchange Commission and
such other authorities from carrying out their duties and
responsibilities in accordance with such laws. Nothing
in this section shall supersede or limit the jurisdiction
conferred on courts of the United States or any State.

As I stated in Hendrick, “Section 2’s plain and unambiguous
language grants the CFTC exclusive jurisdiction over
accounts, agreements, and transactions involving swaps
or contracts of sale of a commodity for future delivery
that are traded or executed on exchanges that the CFTC
has designated under section 7.” 2025 WL 1073495, at
*5 (internal footnotes omitted). “The second sentence in
section 2—which states that nothing in section 2 supersedes
‘other regulatory authorities’ under state law—does not give
states regulatory authority over swaps traded on CFTC-
designated exchanges because that language is limited by
the phrase ‘[e]xcept as hereinabove provided.’ ” Id. “Section
2’s first sentence supersedes the SEC and state regulatory
authorities’ jurisdiction for transactions involving swaps on
a CFTC-designated exchange.” Id. “The remainder of the
second sentence preserves the SEC and states’ regulatory
authority over exchanges or transactions that are not covered
by the CFTC's exclusive jurisdiction.” Id. “For example,
[state regulators] could pursue an entity that offered sports
event contracts that were not listed on a CFTC-designated
exchange.” Id.

*6  But to fall within the CFTC's exclusive jurisdiction under
7 U.S.C. § 2(a)(1)(A), the listed item must be a “swap[ ] or
contract[ ] of sale of a commodity for future delivery ... traded
or executed on” a DCM. Crypto does not assert that the event
contracts at issue are contracts for the sale of a commodity
for future delivery. Rather, Crypto contends that the event
contracts qualify as swaps. See ECF Nos. 1 at 3; 15-3 at 2, 5.
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Preliminarily, I have authority to interpret the CEA, including
its definition of “swap.” Crypto argues that the legislative
history shows that Congress intended the CFTC, not courts
or state regulators, to decide what is a swap and whether
that swap is contrary to the public interest under the special
rule. See 156 Cong. Rec. S5902-01, S5906 (July 15, 2010)
(Sen. Lincoln stating that the “Commission [(CFTC)] needs
the power to, and should, prevent derivatives contracts
that are contrary to the public interest because they exist
predominantly to enable gambling through supposed ‘event
contracts’ ”). But the CEA does not expressly delegate to the
CFTC the exclusive power to decide what is a swap. Compare
Batterton v. Francis, 432 U.S. 416, 430-31 (1977) (evaluating
a statute that expressly “authorize[d]” the Secretary of
Health, Education, and Welfare the power to define a
statutory term through statutory language: “unemployment
(as determined in accordance with standards prescribed by
the Secretary)” (simplified)), with 7 U.S.C. § 2(a)(1)(A)
(granting the CFTC “exclusive jurisdiction” over “accounts,
agreements ..., and transactions involving swaps ... traded or
executed on a contract market designated” by the CFTC).
“It is emphatically the province and duty of the judicial
department to say what the law is.” Marbury v. Madison, 1
Cranch 137, 177, 2 L. Ed. 60 (1803); see also Loper Bright
Enters. v. Raimondo, 603 U.S. 369, 402 (2024) (“Congress
expects courts to handle technical statutory questions.”).
Nothing in the CEA takes statutory interpretation away from
courts. See 7 U.S.C. § 2(a)(1)(A) (“Nothing in this section
shall supersede or limit the jurisdiction conferred on courts of
the United States or any State”). I therefore have the power
to interpret the statute. While agency interpretations and fact
finding carry weight, I have been presented with no agency
fact finding or reasoned interpretation regarding whether
these contracts are swaps. See Loper Bright Enters., 603 U.S.
at 394, 402.As relevant here, the CEA defines swaps as “any
agreement, contract, or transaction ... that provides for any
purchase, sale, payment, or delivery ... that is dependent on
the occurrence, nonoccurrence, or the extent of the occurrence
of an event or contingency associated with a potential
financial, economic, or commercial consequence.” 7 U.S.C.
§ 1a(47)(A)(ii). The CEA does not define “occurrence”
or “event,” so I “interpret the words consistent with their
ordinary meaning at the time Congress enacted the statute.”
Wisconsin Cent. Ltd v. United States, 585 U.S. 274, 277
(2018) (simplified). I may refer to dictionaries from the
relevant time to aid in this analysis. See id.; Schindler Elevator
Corp. v. U.S. ex rel. Kirk, 563 U.S. 401, 407 (2011). However,
the fact that “a definition is broad enough to encompass one
sense of a word does not establish that the word is ordinarily

understood in that sense.” Taniguchi v. Kan Pac. Saipan, Ltd.,
566 U.S. 560, 568-69 (2012). Where dictionaries distinguish
between the most common usages and rare or obsolete
usages, that may suggest that, “although acceptable,” the
rare or obsolete usages “might not be common or ordinary.”
Id. “Statutory language, however, cannot be construed in a
vacuum. It is a fundamental canon of statutory construction
that the words of a statute must be read in their context and
with a view to their place in the overall statutory scheme.”
Roberts v. Sea-Land Servs., Inc., 566 U.S. 93, 101 (2012)
(quotation omitted).

*7  Various dictionaries from before the 2010 amendment
to the CEA that added swaps to the CFTC's exclusive
jurisdiction define “occurrence” as “[s]omething that happens

or takes place.” Black's Law Dictionary (9th ed. 2009).4

Dictionaries define “event” in various ways, including “a
happening or occurrence, esp. when important,” “a particular
contest or item in a program (the pole vault, high jump and
other events),” or “any organized activity, celebration, etc.
for members of the general public or a particular group.”
Webster's New College Dictionary (2009). Most indicate
that an event is an occurrence “of some importance” or
similar language. Random House Dictionary of the English

Language (Second ed. 1987).5 Although some dictionaries

suggest “event” could mean “outcome,”6 Webster's and
Merriam-Webster's noted this definition of event is an
“archaic” use of the word. Webster's New College Dictionary
(2009) (definition of event); Merriam-Webster's Collegiate
Dictionary (11th Ed. 2003) (definition of event).

Dictionaries often identify “event” as a synonym for
“occurrence,” but make distinctions between the two. For
example, Webster's stated that “occurrence is the general
word for anything that happens or takes place,” while “an
event is an occurrence of relative significance, especially
one growing out of earlier happenings or conditions.” Id.
(under definition of “occurrence”). Merriam-Webster's stated
that an occurrence “may apply to a happening without
intent, volition, or plan,” while an event “usu. implies
an occurrence of some importance.” Merriam-Webster's
Collegiate Dictionary (11th Ed. 2003) (under the definition of

“occurrence”).7

*8  Although definitions for both occurrence and event
refer to a happening and are often referred to as synonyms,
Congress chose different words for occurrence and event in
the definition of a swap, and I must ascribe some significance
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to that decision. See S.E.C. v. McCarthy, 322 F.3d 650, 656
(9th Cir. 2003) (“It is a well-established canon of statutory
interpretation that the use of different words or terms within
a statute demonstrates that Congress intended to convey a
different meaning for those words.”). I thus cannot interpret
occurrence and event to both mean anything that happens.
The ordinary meaning of the word occurrence is something
happened, and that is consistent with the surrounding words
of nonoccurrence and extent of the occurrence. Those words
mean something happened, did not happen, or happened to

an extent. For example, in the context of sports,8 a boxing
match could either take place (occurrence), not take place
(nonoccurrence), or go only three rounds (extent of the
occurrence).

The ordinary meaning of event is a happening of some
significance that took place or will take place, in a certain
location, during a particular interval of time, such as
a particular sporting event or an organized activity or
celebration for the public or a particular group. And the
ordinary meaning of event in terms of sports would be the
sporting event itself, not who wins it. Indeed, Webster's
notes that equating an event with an outcome or result is an
archaic use of the word “event,” not the ordinary meaning.
An ordinary American interpreting the word “event” would
conclude that the Kentucky Derby is an event. But who wins
the Kentucky Derby is an outcome of that event, not a separate

event in and of itself.9

*9  Crypto's live presentation industry event contracts are
not swaps because, as Crypto self-certified to the CFTC,
these contracts turn on the outcome of the live event, not
on the “occurrence, nonoccurrence, or the extent of the
occurrence” of a live event. See ECF Nos. 1 at 3-4 (“At
issue here are ‘Sports Event Contracts,’ with return profiles
dependent on the outcome of a live sporting event.”); 15-3
at 3 (Crypto self-certifying that the event contracts at issue
relate to the “impacts of the outcome of an event in the live
presentation industry”), 5 (stating that the payment criterion
“is determined by the outcome of the Industry Event”).
According to Crypto's self-certification, it is not offering
event contracts on, for example, whether the Kentucky Derby
(the event) will take place (occur, not occur, or extent of
occurrence) but on who will win it (the outcome). Crypto's
self-certified contracts therefore are not “swaps” within the
CFTC's exclusive jurisdiction.

Crypto's proposed reading of the statute knows no limiting
principle because anything could be defined as an event.

Although Crypto argues that Congress intentionally defined
swaps broadly, the words Congress chose must have content.
If everything can be defined as an event, the statutory words
either have no meaning or have such a broad meaning that
they would render superfluous other portions of the CEA's
definition of a swap. See Corley v. United States, 556 U.S.
303, 314 (2009) (A “statute should be construed so that effect
is given to all its provisions, so that no part will be inoperative
or superfluous, void or insignificant.” (simplified)). For
example, section 1a(47)(iii) includes credit default swaps
within the definition of a swap. A “credit default swap is a
bilateral financial contract in which a protection buyer makes
periodic payments to the protection seller, in return for a
contingent payment if a predefined credit event occurs in the
reference credit.” Aon Fin. Prods., Inc. v. Societe Generale,
476 F.3d 90, 96 (2d Cir. 2007) (quotation omitted). In other
words, a credit default swap is a contract that provides for
payment dependent on the occurrence, nonoccurrence, or the
extent of the occurrence of an event (a default) associated with
a potential financial, economic, or commercial consequence
(credit). Because a credit default swap could fit the definition
of a swap in 7 U.S.C. § 1a(47)(A)(ii) the way Crypto reads
that section, there would be no need for Congress to define
a swap to include credit default swaps in 7 U.S.C. § 1a(47)
(A)(iii).

Crypto's position, that its live presentation event contracts
are swaps, would sweep nearly all sports wagering into
the CFTC's exclusive jurisdiction even though the states
historically have regulated gambling through their police
power. According to Crypto's arguments and self-certification

to the CFTC,10 nearly every sports bet would be a transaction
in which payment is dependent on the outcome of a sporting
event and is associated with a potential financial, economic, or

commercial consequence.11 That cannot be a proper reading
of the statute because that would mean that all sports wagering
must be done on a DCM, and not at casinos, as the CEA
forbids nearly all swap dealing and trading unless done
on a DCM, except for certain market participants, none of

whom are casinos or the average sports bettor.12 The factual
distinctions Crypto makes between itself and a typical casino
sports book do not distinguish Crypto's event contracts from
sports wagers at Nevada casinos when considered under
the statutory definition of a swap. But casinos have openly
operated sports books and accepted sports wagers on the
outcomes of sporting events in this state and others both

before and after the 2010 amendments to the CEA.13 And
no one, including Congress and the CFTC, has suggested
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those bets are “swaps” that had to be conducted on a DCM.
At the hearing I held on the pending motions, Crypto stated
that the “CFTC has never taken the position and we have
never taken the position that all gaming [wagers] are swaps
regulated by the CFTC.” ECF No. 104 at 51. But Crypto
does not explain why that is not the necessary implication
of its position. Because if the statutory definition of swaps
covers contracts on the outcome of sporting events that have
a potential financial or economic consequence, and all swaps
must be done a DCM absent exceptions not applicable to
casinos and the average sports bettor, then all sports betting
must be done on a DCM.

*10  Had Congress intended such a sea change in the
regulatory landscape, it surely would have said so. See
Whitman v. Am. Trucking Ass'ns, 531 U.S. 457, 468 (2001)
(“Congress, we have held, does not alter the fundamental
details of a regulatory scheme in vague terms or ancillary
provisions—it does not, one might say, hide elephants in
mouseholes.”). The CEA's language and legislative history
show that Congress did not intend such a change and,
to the contrary, did not want gambling to take place on
CFTC-designated exchanges. As discussed above, Congress
enacted the special rule granting the CFTC authority to
determine whether swaps contracts in excluded commodities
are contrary to the public interest. 7 U.S.C. § 7a-2(c)(5)
(C)(i). Among the types of contracts that Congress stated
can be subject to this public interest review are contracts
that “involve ... gaming.” Id. § 7a-2(c)(5)(C)(i)(V). And
Congress set forth in the CEA that if the CFTC determines
that a contract is contrary to the public interest under
this rule, then that contract may not be “listed or made
available for clearing or trading on or through a registered
entity.” Id. § 7a-2(c)(5)(C)(ii); see also 7 U.S.C. § 7a-2(c)
(5)(B) (“The Commission shall approve a new contract
or other instrument unless the Commission finds that the
new contract or other instrument would violate this chapter
(including regulations).”). The CFTC made that public
interest determination on a blanket basis when it promulgated
17 C.F.R. § 40.11(a), which prohibits DCMs from listing a
swap based on an excluded commodity that “involves, relates
to, or references ... gaming,” or “an activity that is similar
to” gaming. And it provided a mechanism for the CFTC to
review and delist a self-certified contract that runs afoul of

that prohibition.14

The CFTC's decision to prohibit DCMs from listing
gaming contracts is consistent with congressional intent to
“prevent gambling through futures markets.” 156 Cong. Rec.

S5902-01, S5906 (July 15, 2010) (statement of Sen. Lincoln).
Legislators commented specifically on sports wagers on
events like the Super Bowl or the Kentucky Derby as the
type of “supposed ‘event contracts’ ” that the CFTC had
“the power to, and should, prevent ... because they exist
predominantly to enable gambling.” Id. at S5906-07 (“It
would be quite easy to construct an ‘event contract’ around
sporting events such as the Super Bowl, the Kentucky Derby,
and Masters Golf Tournament. These types of contracts would
not serve any real commercial purpose. Rather, they would be
used solely for gambling.”).

With this congressional intent in mind, the CFTC stated when
promulgating its regulations that “the term ‘gaming’ requires
further clarification and that the term is not susceptible to
easy definition.” Provisions Common to Registered Entities,
76 Fed. Reg. 44776, 44785 (July 27, 2011) (to be codified at
17 C.F.R. pt 40). So the CFTC “solicited public comments
on the best approach” for addressing the “potential gaming
aspects of some event contracts and the potential pre-emption
of state laws.” Id. (quotation omitted). The CFTC ultimately
decided “to prohibit contracts based upon the activities
enumerated in [the special rule] and to consider individual
product submissions on a case-by-case basis under § 40.2 or
§ 40.3.” Id. The CFTC specifically stated that its “prohibition
of certain ‘gaming’ contracts is consistent with Congress's
intent to prevent gambling through the futures markets and
to protect the public interest from gaming and other events
contracts.” Id. at 44786 (simplified).

*11  “Pre-emption fundamentally is a question of
congressional intent.” Eng. v. Gen. Elec. Co., 496 U.S. 72,
78-79 (1990). Congress did not intend for gaming to be
conducted on DCMs, and it defined swaps and enacted the
special rule to achieve this intent. Thus, based on the statutory
language and Congressional intent, Crypto's contracts on
the outcome of live events are not “swaps” that fall within
the CFTC's exclusive jurisdiction in 7 U.S.C. § 2(a)(1)(A).
Crypto's motions for judgment on the pleadings and for a
preliminary injunction depend on its argument that the CFTC
has exclusive jurisdiction over its event contracts as swaps
on a DCM. Crypto is not likely to prevail on its argument
that the CFTC has exclusive jurisdiction over Crypto's event
contracts, so I deny its motions for judgment on the pleadings
and for a preliminary injunction.

Because Crypto must show that all four Winter factors support
granting an injunction, I need not address the remaining
factors. But given my ruling that Crypto has not shown it
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is likely to succeed, the analysis of those factors changes
from what I determined in Hendrick. Allowing Crypto to offer
sports wagers guised as swaps on its exchange unfettered
by state regulation imposes substantial hardships on the
defendants, who are statutorily charged with the “dut[y] to
preserve public confidence and trust in licensed gaming.”
State Gaming Control Bd. v. Breen, 661 P.2d 1309, 1310
(Nev. 1983) (citing Nev. Rev. Stat. § 463.0129(1)(c)). And
the public has an interest in ensuring that unlicensed sports
wagering does not occur on CFTC-designated exchanges,
as that would be contrary to the CEA, congressional intent,
CFTC regulations, and Nevada law.

III. I GRANT IN PART THE MOTION TO STRIKE,
WITH LEAVE TO AMEND.
Crypto moves to strike the defendants’ affirmative defenses
for various reasons, including that they are denials of Crypto's
allegations, not affirmative defenses; they either do not apply
or fail as a matter of law; or they lack factual support.

Under Rule 12(f), I “may strike from a pleading
an insufficient defense or any redundant, immaterial,
impertinent, or scandalous matter.” Fed. R. Civ. P. 12(f); see
also Quintara Biosciences, Inc. v. Ruifeng Biztech, Inc., 149
F.4th 1081, 1089 (9th Cir. 2025). The purpose of a Rule
12(f) motion to strike “is to avoid the expenditure of time
and money that must arise from litigating spurious issues.”
Sidney-Vinstein v. A.H. Robins Co., 697 F.2d 880, 885 (9th
Cir. 1983). I “view the pleading under attack in the light most
favorable to the pleader.” Cardinale v. La Petite Acad., Inc.,
207 F. Supp. 2d 1158, 1162 (D. Nev. 2002).

A. I deny the motion to strike the defendants’ denials that
Crypto is a DCM on which sports event contracts are
listed.
Crypto argues that I should strike the defendants’ denials in
their answer that Crypto is a DCM and that sports contracts
are traded on it. Crypto argues that these facts can be verified
through its filings with the CFTC and thus are not subject to
reasonable dispute. The defendants respond that their denials
are not proper subjects for a motion to strike and the way for
Crypto to test the defendants’ denials is through dispositive
motions after discovery. The defendants also argue that they
should not have to take Crypto's word for it that it is a DCM
properly listing sports event contracts.

I deny this portion of Crypto's motion because the
defendants’ denials are not insufficient defenses, immaterial,

or impertinent. Crypto's preemption argument fails if it is not
a DCM or did not properly list event contracts subject to the
CFTC's exclusive jurisdiction. See Quintara Biosciences, 149
F.4th at 1089 (explaining that immaterial means the matter
“has no essential or important relationship to the claim for
relief or the defenses being pleaded,” and impertinent means
“statements that do not pertain, and are not necessary, to
the issues in question” (simplified)). The denials are not
redundant or scandalous, and Crypto does not contend that
they are. Consequently, I deny this portion of the motion to
strike.

B. I deny the motion to strike affirmative defense one.
*12  The defendants’ first affirmative defense alleges that

Crypto's complaint fails to state a claim. ECF No. 38 at 16.
Although failure to state a claim is merely a denial of Crypto's
ability to state its claim, Federal Rule of Civil Procedure 12(h)
(2)(A) provides that failure to state a claim may be raised in
the answer. I therefore deny the motion to strike this defense.

C. I deny the motion to strike affirmative defenses two,
three, four, and five because the motion seeks to litigate
the merits of the defenses rather than to strike them.
The defendants’ second, third, fourth, and fifth affirmative
defenses are that Crypto's claims are barred by Eleventh
Amendment immunity, official act immunity, discretionary
act immunity, and the Tenth Amendment. ECF No. 38 at 16.
Crypto relies on my rulings in Hendrick to argue that these
defenses fail and should be stricken. The defendants respond
that Hendrick did not resolve the defenses as they may apply
in this case and that my order in that case is not final.

I deny the motion to strike. If Crypto wants a ruling on these
defenses, it should file a dispositive motion addressing them
in the context of this case, rather than moving to strike them.

D. I strike the affirmative defenses asserting judicial and
collateral estoppel because the answer does not give fair
notice of the grounds for them.
The defendants’ sixth and seventh affirmative defenses assert
that Crypto's claims are barred by judicial and collateral
estoppel. Id. Crypto argues that it does not have sufficient
notice of the factual bases for these defenses. The defendants
respond that some courts have held that pleading “estoppel”
alone is sufficient to provide fair notice.

Case 3:26-cv-00034     Document 34-1     Filed 01/20/26     Page 35 of 63 PageID #: 361

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983120274&pubNum=0000661&originatingDoc=I1710aad0a9ad11f0a8ecb6652357332f&refType=RP&fi=co_pp_sp_661_1310&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)#co_pp_sp_661_1310 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983120274&pubNum=0000661&originatingDoc=I1710aad0a9ad11f0a8ecb6652357332f&refType=RP&fi=co_pp_sp_661_1310&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)#co_pp_sp_661_1310 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000363&cite=NVST463.0129&originatingDoc=I1710aad0a9ad11f0a8ecb6652357332f&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)#co_pp_2add000034c06 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR12&originatingDoc=I1710aad0a9ad11f0a8ecb6652357332f&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)#co_pp_ae0d0000c5150 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2057570061&pubNum=0008173&originatingDoc=I1710aad0a9ad11f0a8ecb6652357332f&refType=RP&fi=co_pp_sp_8173_1089&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)#co_pp_sp_8173_1089 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2057570061&pubNum=0008173&originatingDoc=I1710aad0a9ad11f0a8ecb6652357332f&refType=RP&fi=co_pp_sp_8173_1089&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)#co_pp_sp_8173_1089 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR12&originatingDoc=I1710aad0a9ad11f0a8ecb6652357332f&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)#co_pp_ae0d0000c5150 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR12&originatingDoc=I1710aad0a9ad11f0a8ecb6652357332f&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)#co_pp_ae0d0000c5150 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983105082&pubNum=0000350&originatingDoc=I1710aad0a9ad11f0a8ecb6652357332f&refType=RP&fi=co_pp_sp_350_885&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)#co_pp_sp_350_885 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983105082&pubNum=0000350&originatingDoc=I1710aad0a9ad11f0a8ecb6652357332f&refType=RP&fi=co_pp_sp_350_885&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)#co_pp_sp_350_885 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002373529&pubNum=0004637&originatingDoc=I1710aad0a9ad11f0a8ecb6652357332f&refType=RP&fi=co_pp_sp_4637_1162&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)#co_pp_sp_4637_1162 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002373529&pubNum=0004637&originatingDoc=I1710aad0a9ad11f0a8ecb6652357332f&refType=RP&fi=co_pp_sp_4637_1162&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)#co_pp_sp_4637_1162 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2057570061&pubNum=0008173&originatingDoc=I1710aad0a9ad11f0a8ecb6652357332f&refType=RP&fi=co_pp_sp_8173_1089&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)#co_pp_sp_8173_1089 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2057570061&pubNum=0008173&originatingDoc=I1710aad0a9ad11f0a8ecb6652357332f&refType=RP&fi=co_pp_sp_8173_1089&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)#co_pp_sp_8173_1089 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR12&originatingDoc=I1710aad0a9ad11f0a8ecb6652357332f&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)#co_pp_9e510000d7a45 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR12&originatingDoc=I1710aad0a9ad11f0a8ecb6652357332f&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)#co_pp_9e510000d7a45 


North American Derivatives Exchange, Inc. v. Nevada Gaming..., Slip Copy (2025)
Comm. Fut. L. Rep. P 35,564

 © 2026 Thomson Reuters. No claim to original U.S. Government Works. 9

An affirmative defense is sufficiently pleaded if it gives
the plaintiff fair notice of the nature of the defense. See
Simmons v. Navajo Cnty., Ariz., 609 F.3d 1011, 1023 (9th
Cir. 2010). The fair notice standard “only requires describing
the defense in general terms.” Kohler v. Flava Enters., Inc.,
779 F.3d 1016, 1019 (9th Cir. 2015) (quotation omitted). It
does not “require a detailed statement of facts.” Vanguard
Dealer Servs., LLC v. Cervantes, No. 2:21-cv-01121-JAD-
EJY, 2023 WL 3852404, at *3 (D. Nev. June 6, 2023)
(quotation omitted). For example, the Ninth Circuit held that
a plaintiff received fair notice of the nature of a statute of
limitations defense because the amended answer stated only
that the “plaintiff's claims are barred by the applicable statute
of limitations,” but the defendant attached a memorandum of
points and authorities that mentioned the specific statutory
section on which the defendant relied. Wyshak v. City Nat.
Bank, 607 F.2d 824, 827 (9th Cir. 1979); see also Kohler, 779
F.3d at 1019 (declining to “disturb the district court's finding”
that an answer gave fair notice of a defense that the store
gave “substantially equivalent” access to the disabled plaintiff
where the answer stated that the defendant complied with the
Americans with Disabilities Act (ADA) by having “alternate
methods of accessibility” even though alternative methods of
accessibility “stem[s] from a distinct portion of the ADA apart
from the equivalent facilitation” (quotation omitted)).

Here, the defendants’ answer gives no hint as to how either
doctrine would apply to Crypto. Although the defendants
need not give a detailed statement of facts to support their
invocation of these defenses, they must at least give fair notice
of the grounds for them. Because they have not done so, I
strike the judicial and collateral estoppel defenses. But I grant
the defendants leave to amend. See Fed. R. Civ. P. 15(a)(2)
(stating that “[t]he court should freely give leave [to amend]
when justice so requires”).

E. I strike the unclean hands affirmative defense because
the answer does not give fair notice of the grounds for it.
*13  The defendants’ eighth affirmative defense is that

Crypto's claims are barred by the unclean hands doctrine. ECF
No. 38 at 16. Crypto argues that this defense does not give fair
notice of the grounds for asserting it. And it contends that even
if the defense was adequately pleaded, the doctrine should
not apply because enjoining the defendants from prosecuting
Crypto serves the public interest where state law is preempted.
The defendants respond that whether Crypto's alleged unclean
hands prevents it from obtaining injunctive relief is a disputed
question that cannot be resolved through a motion to strike.

I grant the motion to strike this defense because, like the
defendants’ estoppel defenses, the answer gives no indication
how the defense applies to Crypto in this case. But I grant
leave to amend because the defendants may be able to
properly plead this defense. Crypto's argument that enjoining
the defendants from prosecuting Crypto serves the public
interest is a merits argument that is based on disputed
questions of fact and law, so I do not address it in ruling on
a motion to strike.

F. I grant in part the motion to strike affirmative defenses
nine, eleven, twelve, and thirteen and construe them
as denials of Crypto's claims rather than affirmative
defenses.
The defendants’ ninth affirmative defense asserts that Crypto
cannot show irreparable harm. ECF No. 38 at 16. Their
eleventh, twelfth, and thirteenth defenses assert that Congress
did not intend the CEA to preempt state gaming laws, the
Nevada gaming laws do not conflict with the CEA, and there
is a presumption against preemption in areas of traditional
state regulation. Id. at 16-17.

Crypto argues that I should strike these defenses because
they are mere denials of Crypto's allegations, not affirmative
defenses. The defendants respond that this is not a basis to
strike the defenses and Crypto does not identify any prejudice
from being required to respond.

I agree with Crypto that these are denials, not affirmative
defenses. But I do not strike them. Instead, I construe them
as denials.

G. I grant the motion to strike the tenth affirmative
defense because, although Crypto's conduct may bear
on the balance of the equities in Crypto's request for
injunctive relief, the defense has no factual content.
The defendants’ tenth affirmative defense is that Crypto failed
to mitigate any alleged harm. ECF No. 38 at 16. Crypto
contends this defense does not apply because Crypto is not
seeking money damages so it had no duty to mitigate. The
defendants respond that Crypto's conduct bears on whether it
is entitled to injunctive relief.

The defendants have clarified that this defense refers to
Crypto's conduct and how that may impact the balance of the
equities in determining whether an injunction is appropriate.
But like some of the defendants’ other defenses, it has no
factual content to give Crypto fair notice of the defense.
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Indeed, Crypto assumed it was a defense based on the failure
to mitigate damages, which does not apply in this case where
Crypto seeks only injunctive relief. I therefore strike it, with
leave to amend.

H. I strike the fourteenth affirmative defense because the
defendants acknowledge it is moot.
The defendants’ fourteenth affirmative defense asserts any
affirmative defense advanced by the intervenors in this case.
ECF No. 38 at 17. The defendants concede this defense is
moot because intervenor Nevada Resort Association has not
pleaded any additional defenses. See ECF Nos. 50-2; 64 at 4.
I therefore strike this defense.

I. I grant the motion to strike the fifteenth defense that
seeks to incorporate all affirmative defenses enumerated
in Federal Rule of Civil Procedure 8 because it is
conclusory and seeks to incorporate defenses that plainly
do not apply.
*14  The defendants’ fifteenth affirmative defense seeks to

assert “the affirmative defenses enumerated in Rule 8 of
the Federal Rules of Civil Procedure.” ECF No. 38 at 17.
Crypto argues this defense does not give fair notice and seeks
to incorporate defenses that do not apply in this case. The
defendants argue that Crypto has not shown that this defense
causes it any prejudice.

I strike this affirmative defense because it improperly seeks to
incorporate every defense in Rule 8(c) with no factual basis.
That does not give fair notice. If this were proper, all any
defendant would have to do is state that they assert every
possible affirmative defense and call it a day. The defendants
do not attempt to explain how several of the defenses in

Rule 8 could even apply in this situation, such as accord and
satisfaction, arbitration and award, or statute of frauds. See
Fed. R. Civ. P. 8(c). Crypto should not have to guess which of
these 18 defenses the defendants are asserting or the grounds
for asserting them. I therefore strike this defense, with leave
to amend.

IV. CONCLUSION
I THEREFORE ORDER that North American Derivative
Exchange, Inc.’s motion for a preliminary injunction (ECF
No. 15) is DENIED.

I FURTHER ORDER that North American Derivative
Exchange, Inc.’s motion for judgment on the pleadings (ECF
No. 42) is DENIED.

I FURTHER ORDER that North American Derivative
Exchange, Inc.’s motion to strike (ECF No. 43) is
GRANTED in part as set forth in this order.

I FURTHER ORDER that the defendants may file an
amended answer by November 4, 2025.

I FURTHER ORDER that the motion for leave to file an
amicus brief (ECF No. 74) is GRANTED.

I FURTHER ORDER the clerk of court to substitute as
a defendant the current chairman of the Nevada Gaming
Control Board, Mike Dreitzer, for former chairman Kirk
Hendrick under Federal Rule of Civil Procedure 25(d).

All Citations

Slip Copy, 2025 WL 2916151, Comm. Fut. L. Rep. P 35,564

Footnotes
1 The amici are the Indian Gaming Association, California Nations Indian Gaming Association, Arizona Indian Gaming

Association, Washington Indian Gaming Association, Oklahoma Indian Gaming Association, National Congress of
American Indians, the Native American Finance Officers Association, Tribal Alliance of Sovereign Indian Nations, San
Manuel Gaming and Hospitality Authority, United South and Eastern Tribes Sovereignty Protection Fund, and 24 federally
recognized Indian Tribes. ECF No. 74 at 1-2.

2 Under the CEA, a DCM can self-certify to the CFTC that the listed contract complies with the CEA and the CFTC's
regulations. 17 C.F.R. § 40.2. The CFTC can thereafter request additional “evidence, information or data that
demonstrates that the contract meets, initially or on a continuing basis, the requirements of the Act or the Commission's
regulations or policies thereunder.” 17 C.F.R. § 40.2(b). The CFTC can stay a listing of a contract under certain
circumstances, including if the CFTC initiates proceedings for filing a false certification. 17 C.F.R. § 40.2(c). Alternatively,
a DCM can request the CFTC pre-approve a contract before listing it. 17 C.F.R. § 40.3.
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3 Section 745 of the Dodd-Frank Wall Street Reform and Consumer Protection Act includes the special rule for event
contracts in excluded commodities enumerated in 7 U.S.C. § 7a-2(c)(5)(C)(i). PL 111-203, 124 Stat. 1376 (July 21, 2010).

4 See also Webster's New College Dictionary (2009) (defining occurrence as “the act or fact of occurring” or “something
that occurs; event; incident”); Random House Dictionary of the English Language (Second ed. 1987) (defining occurrence
as “something that happens; event; incident”); The American Heritage Dictionary of the English Language (4th ed. 2000)
(defining occurrence to mean “[s]omething that takes place”); Merriam-Webster's Collegiate Dictionary (11th Ed. 2003)
(defining occurrence as “something that occurs; the action or instance of occurring”).

5 The American Heritage Dictionary of the English Language (4th ed. 2000) (defining event as “[s]omething that takes place;
an occurrence”; a “significant occurrence or happening”; a “social gathering or activity”; the “final result; the outcome”;
a “contest or an item in a sports program”); Merriam-Webster's Collegiate Dictionary (11th Ed. 2003) (defining event
as “outcome”; “the final outcome or determination of a legal action”; “a postulated outcome, condition, or eventually (in
the event that ...)”; “something that happens: occurrence”; a “noteworthy happening”, a “social occasion or activity”, and
“any of the contests in a program of sports”); Random House Dictionary of the English Language (Second ed. 1987)
(“something that happens or is regarding as happening; an occurrence, esp. one of some importance”; “the outcome,
issue, or result of anything: The venture had no successful event.”; “something that occurs in a certain place during a
particular interval of time”; and “[a]ny of the contests in a program made up of one sport or of a number of sports”).
In discussing synonyms for “event,” Random House stated that an event “is usually an important happening” whereas
an occurrence is “something that happens, often by surprise.” The American Heritage Dictionary likewise distinguished
occurrence versus event, stating that “[o]ccurrence and happening are the most general” and “[e]vent usually signifies
a notable occurrence.” The American Heritage Dictionary of the English Language (4th ed. 2000) (under the definition
for occurrence). And Merriam-Webster's made a similar distinction, stating that an event “usu. implies an occurrence of
some importance.” Merriam-Webster's Collegiate Dictionary (11th Ed. 2003) (under the definition of occurrence).

6 The American Heritage Dictionary of the English Language (4th ed. 2000) (defining event to include the “final result;
the outcome”); Merriam-Webster's Collegiate Dictionary (11th Ed. 2003) (defining event to include “outcome”); Random
House Dictionary of the English Language (Second ed. 1987) (defining event to include “the outcome, issue, or result
of anything: The venture had no successful event.”).

7 In discussing synonyms for “event,” Random House stated that an event “is usually an important happening” whereas
an occurrence is “something that happens, often by surprise.” The American Heritage Dictionary likewise distinguished
occurrence versus event, stating that “[o]ccurrence and happening are the most general” and “[e]vent usually signifies a
notable occurrence.” The American Heritage Dictionary of the English Language (4th ed. 2000) (definition for occurrence).

8 The definition of a swap was not written specifically for sports. I thus am not interpreting the statutory terms solely or
primarily as they apply to sports. But sports provide a useful illustration of the terms and are particularly relevant in this
case where Crypto is offering sports-based contracts.

9 At the hearing, Crypto suggested that the outcome of a sporting event could count as a contingency, even if it is not an
event. ECF No. 104 at 50-52. I do not consider this argument because it was raised for the first time in reply argument at
the hearing. I do not definitively decide in this order what “contingency” in the swap definition means because the parties
have not addressed it. But I at least preliminarily conclude that a contingency does not mean every potential happening,
and every event with a potential outcome is not a contingency. Looking at the statutory definition of a swap, event and
contingency are grouped together and so should be read in context together. See Util. Air Regul. Grp. v. E.P.A., 573
U.S. 302, 320 (2014) (stating that it is a “fundamental canon of statutory construction that the words of a statute must
be read in their context and with a view to their place in the overall statutory scheme” (quotation omitted)); Schreiber v.
Burlington N., Inc., 472 U.S. 1, 8 (1985) (“[I]t is a familiar principle of statutory construction that words grouped in a list
should be given related meaning.” (quotation omitted)). And many dictionaries define contingency to include a contingent
event. See Merriam-Webster's Collegiate Dictionary (11th ed. 2003) (defining contingency to include “a contingent event
or condition”); The American Heritage Dictionary of the English Language (4th ed. 2000) (defining contingency to include
“[a]n event that may occur but that is not likely or intended; a possibility”); Webster's New College Dictionary (defining
contingency to include “some thing or event which depends on or is incidental to another”); Random House Dictionary
of the English Language (Second ed. 1987) (defining contingency to include “a contingent event”). Thus, I preliminarily
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conclude that a contingency in the swap definition means a contingent event. For example, the Stanley Cup Finals
automatically has four games (events) and may have more games (contingent events) if one team does not win the
first four games. So a contingency would be whether a game 5 of the Stanley Cup Finals will occur, because that is
contingent on who wins the first four games. But a contingency is not who wins that game because that is an outcome,
not a contingency.

10 See ECF No. 15-3 at 3, 8-12.

11 I need not and do not address in this order whether a particular event contract has a potential financial, economic, or
commercial consequence within the CEA's meaning.

12 See 7 U.S.C. § 2(e) (“It shall be unlawful for any person, other than an eligible contract participant, to enter into a swap
unless the swap is entered into on, or subject to the rules of, a board of trade designated as a contract market under
section 7 of this title.”); id. at § 1a(18) (defining “eligible contract participant” to include certain financial institutions,
insurance companies, investment companies, commodity pools, governmental entities, regulated securities brokers or
dealers, futures commission merchants, regulated floor brokers or traders, and individuals who have millions of dollars
invested on a discretionary basis); id. at § 6d(a) (making it unlawful to be a futures commission merchant unless the
person is registered with the CFTC); id. at § 1a(28)(A)(i)(I)(aa)(CC) (defining futures commission merchant to mean a
person or entity that is “engaged in soliciting or in accepting orders for ... a swap”); id. at § 7b-3(a)(1) (“No person may
operate a facility for the trading or processing of swaps unless the facility is registered as a swap execution facility or as a
designated contract market under this section.”); id. § 6s(a)(1) (“It shall be unlawful for any person to act as a swap dealer
unless the person is registered as a swap dealer with the Commission.”); id. § 1a(49) (defining a “swap dealer” to mean
“any person who ... holds itself out as a dealer in swaps; ... makes a market in swaps; ... regularly enters into swaps with
counterparties as an ordinary course of business for its own account; or ... engages in any activity causing the person to
be commonly known in the trade as a dealer or market maker in swaps”). The CEA provides exceptions from being a swap
dealer for “an insured depository institution ... to the extent it offers to enter into a swap with a customer in connection with
originating a loan with that customer;” a person who “enters into swaps for such person's own account, either individually
or in a fiduciary capacity, but not as a part of a regular business;” and persons the CFTC exempts due to their de minimis
quantity of swap dealing “in connection with transactions with or on behalf of its customers.” Id. §§ 1a(49)(A), (C), (D).

13 See Murphy v. Nat'l Collegiate Athletic Ass'n, 584 U.S. 453, 462 (2018).

14 As part of the self-certification process, Crypto had to certify its contracts complied with the CEA and CFTC regulations. 17
C.F.R. § 40.2(a)(3)(iv). Although Crypto's certification addressed some of the CFTC's Core Principles, it did not address
Core Principle 1. ECF No. 15-3 at 17 (deeming it “Not applicable (designation granted)”). Core Principle 1 requires DCMs
to comply with “[a]ny requirement that the Commission may impose by rule or regulation pursuant to section 8a(5) of
the Act.” 7 C.F.R. § 38.100(a)(2). Section 8a(5) of the CEA grants the CFTC the authority “to make and promulgate
such rules and regulations as, in the judgment of the Commission, are reasonably necessary to effectuate any of the
provisions or to accomplish any of the purposes of this chapter.” 7 U.S.C. § 12a(5); First Commodity Corp. of Bos. v.
Commodity Futures Trading Comm'n, 676 F.2d 1, 5 (1st Cir. 1982). Crypto did not explain in its self-certification how its
event contracts based on the outcome of sporting events comply with the CFTC's regulation in 17 C.F.R. § 40.11(a) that
prohibits DCMs from listing contracts that involve, relate to, or reference gaming.

End of Document © 2026 Thomson Reuters. No claim to original U.S.
Government Works.
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OPINION

KIEL, United States District Judge

*1  THIS MATTER is before the Court on plaintiff
KalshiEX LLC's (Kalshi) motion for a temporary restraining

order and preliminary injunction. (ECF No. 2 (Kalshi Mot.).)1

For the following reasons, the motion will be GRANTED.

I. BACKGROUND
Kalshi is a financial services company principally located
in New York that operates a derivatives exchange and
prediction market. (ECF No. 1 (Compl.) p. 4.) Defendant New
Jersey Division of Gaming Enforcement (the Division) is an
independent state agency within the New Jersey Attorney
General's office that promulgates rules and regulations for
the licensing and operating of gaming in New Jersey,
enforces state gaming laws and regulations, and monitors
casino operations for compliance and conducts related
investigations. (Id. pp. 4, 5.) Defendant Mary Jo Flaherty
is sued in her official capacity as interim director of the
Division. (Id. p. 4.) Defendant New Jersey Casino Control
Commission (the Commission) is an independent state

agency that licenses casinos and related key employees.
(Id. p. 5.) Defendants James T. Plousis, Alisa Cooper, and
Joyce Mollineux are sued in their official capacities as
chairman, vice chair, and commissioner of the Commission,
respectively. (Id.) Defendant Matthew J. Platkin is sued in his
official capacity as Attorney General of New Jersey. (Id.)

A. Event Contracts

A derivative is a financial instrument or contract with a
price that is directly dependent on the value of one or
more underlying assets. KalshiEX LLC v. Commodity Futures
Trading Comm'n, Case No. 23–03257, 2024 WL 4164694, at
*1 (D.D.C. Sept. 12, 2024), stay denied, 119 F.4th 58 (D.C.
Cir. 2024). An event contract is a specific type of derivative
with a payoff based on a specified event, occurrence, or value.
Id. at *2. These contracts are generally binary, the buyer may
take a “yes” position that the specified event will take place
whereby the seller implicitly takes the “no” position. Id. The
contract specifies the value to be paid and may be purchased
or sold at any time prior to its expiration date. Id. When the
contract expires, the seller must pay the buyer if the event
occurs and the buyer is not paid if the event does not occur. Id.

The Commodity Exchange Act (CEA) was enacted in 1936
to regulate transactions on commodity futures exchanges.
Derek Fischer, Note, Dodd-Frank's Failure to Address CFTC
Oversight of Self-Regulatory Organization Rulemaking, 115
Colum. L. Rev. 69, 69 (2015). In 1974, Congress established
the Commodity Futures Trading Commission (CFTC), which
has since maintained authority over futures trading. Id. at
70. The 1974 amendments to the CEA were prompted, at
least in part, by concerns that states might regulate futures
markets—resulting in conflicting regulatory requirements—
in light of increased commodities trading and other exigencies
of the time. Am. Agric. Movement, Inc. v. Bd. of Trade of
City of Chicago, 977 F.2d 1147, 1156 (7th Cir. 1992); see
also Fed. Trade Comm'n v. Ken Roberts Co., 276 F.3d 583,
590–91 (D.C. Cir. 2001) (“[T]he statute's legislative history
repeatedly emphasizes that the CFTC's jurisdiction was ‘to be
exclusive with regard to the trading of futures on organized
contract markets.’ ”) (quoting S. Rep. No. 93–1131, at 23
(1974)).

*2  In 2010, Congress amended the CEA through the Dodd-
Frank Act and provided the CFTC oversight over swaps.
DTCC Data Repository (U.S.) LLC v. U.S. Commodity
Futures Trading Comm'n, 25 F. Supp. 3d 9, 12 (D.D.C. 2014).
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Under the CEA, a “swap” includes an agreement, contract, or
transaction “that provides for any purchase, sale, payment, or
delivery (other than a dividend on an equity security) that is
dependent on the occurrence, nonoccurrence, or the extent of
the occurrence of an event or contingency associated with a
potential financial, economic, or commercial consequence.”
7 U.S.C. § 1a(47)(a)(ii). An “excluded commodity” includes
an occurrence, extent of an occurrence, or contingency that
is beyond the control of the parties and is associated with
a financial, commercial, or economic consequence. Id. at §
1a(19)(iv).

An entity seeking to be designated as a contract market must
submit an application and relevant materials to the CFTC.
7 U.S.C. § 7(a); 17 C.F.R. § 38.3(a). The application must
include information sufficient to demonstrate compliance
with various core principles. 17 C.F.R. § 38.3(a)(2). It is
unlawful for any person, other than an eligible contract
participant, to enter into a swap if it is not entered on, or
subject to the rules of, a board of trade designated as a contract
market. 7 U.S.C. § 2(e). Absent limited exceptions, the CFTC
possesses exclusive jurisdiction over futures, options, and
swaps traded on designated contract markets. Dave Aron &
Matt Jones, States’ Big Gamble on Sports Betting, 12 UNLV
Gaming L.J. 53, 63 (2021) (citing 7 U.S.C. § 2(a)(1)(A)).

A designated contract market may seek CFTC approval for
any new contract. 7 U.S.C. § 7a–2(c)(4). Alternatively, a
designated contract market may list a new contract and submit
a certification that the contract complies with the CEA. Id. §
7a–2(c)(1); Saule T. Omarova, License to Deal: Mandatory
Approval of Complex Financial Products, 90 Wash. U. L.
Rev. 63, 109 (2012) (same). The CEA contains a “[s]pecial
rule” pertaining to event contracts, meaning “the listing of
agreements, contracts, transactions, or swaps in excluded
commodities that are based upon the occurrence, extent of
an occurrence, or contingency ... by a designated contract
market or swap execution facility ....” 7 U.S.C. § 7a–2(c)
(5)(C)(i). Under the special rule, the CFTC may determine
that an agreement, contract, or transaction is contrary to the
public interest if it involves an activity that is unlawful under
federal or state law, terrorism, assassination, war, gaming, or a
similar activity. Id.; see also Michael P. Vandenbergh, Kaitlin
Toner Raimi & Jonathan M. Gilligan, Energy and Climate
Change: A Climate Prediction Market, 61 UCLA L. Rev.
1962, 1994 (2014) (noting the CFTC's jurisdiction over event
contracts and authority to determine whether they are contrary
to the public interest). In such cases, the CFTC must take final

action within 90 days absent an extension. 7 U.S.C. § 7a–2(c)
(5)(C)(iv).

B. Kalshi and the Cease-and-Desist Letter

The CFTC certified Kalshi as a designated contract market
in 2020. (Compl. p. 10.) On January 24, 2025, Kalshi self-
certified and began listing sports-related contracts such as
those buying or selling positions on which team will advance
in a given round of a college basketball tournament. (Id. p.
11.) The CFTC has not reviewed or prohibited Kalshi's sports-
related contracts despite possessing the authority to do so.
(Id.)

On March 27, 2025, the Division sent a cease-and-desist letter
to Kalshi's chief executive officer, Tarek Mansour. (ECF No.
1–1 (Mar. 27, 2025 Letter).) The Division asserted that Kalshi
was listing unauthorized sports wagers in violation of both
the New Jersey Sports Wagering Act (Sports Wagering Act)
and New Jersey Constitution. (Id. p. 2.) The Sports Wagering
Act prohibits entities other than sports wagering licensees
—or an applicant or internet sports pool operator acting on
behalf of a licensee—from offering sports wagering. N.J. Stat.
Ann. § 5:12A–11(c). A violation constitutes a crime of the
fourth degree subject to a fine of up to $100,000. Id. The New
Jersey Constitution further permits wagering on professional,
college, and amateur sport and athletic events, but not “on a
college sport or athletic event that takes place in New Jersey
or on a sport or athletic event in which any New Jersey college
team participates regardless of where the event takes place.”
N.J. Const. art. iv, § 7, ¶ 2(D).

*3  The Division demanded Kalshi to immediately cease
and desist the offering of any sports wagering to New Jersey
residents and to void any existing wagers. (Mar. 27, 2025
Letter p. 2.) The Division provided Kalshi until 11:59 p.m. on
March 28, 2025 to confirm that it had ceased sports wagering
activities in New Jersey and voided existing wagers subject
to enforcement for failure to comply. (Id. p. 3.) Kalshi and the
Division were unable to reach an agreement. (Compl. pp. 12,
13.) Kalshi then filed the instant complaint alleging that the
threat of enforcement under the New Jersey Constitution and
Sports Wagering Act encroaches upon the CFTC's exclusive
jurisdiction and is preempted under the Supremacy Clause.
(Id. pp. 14, 15.) Kalshi seeks declaratory and injunctive relief.
(Id. pp. 15, 16.)
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The pending motion followed, wherein Kalshi advised that
the parties had agreed to maintain the status quo until April
7, 2025. (Kalshi Mot. p. 4.) I scheduled a hearing. (ECF
No. 4.) The parties submitted a joint letter on April 1, 2025
stating that the Division had further extended the compliance
deadline to April 30, 2025, seeking adjournment of the motion
hearing, and setting forth a proposed briefing schedule. (Apr.
1, 2025 Letter.) I granted the parties’ requests (ECF No. 9) and
the parties completed motion practice, (ECF No. 15 (Defs.’
Opp'n Br.), ECF No. 17 (Kalshi Reply Br.)).

II. PRELIMINARY INJUNCTION MOTIONS
To obtain a preliminary injunction, the movant must
demonstrate both a likelihood of success on the merits and
that it will more likely than not suffer irreparable harm
without relief. Mallet and Co. Inc. v. Lacayo, 16 F.4th 364,
380 (3d Cir. 2021). If the two threshold factors are met,
the court moves on to the two remaining factors—whether
granting the requested relief will result in an even greater
harm to the nonmovant or other interested party and whether
the public interest favors relief—and balances the four factors
together. Id. When the nonmovant is the government, the third
and fourth factors merge. Shelley v. Metzger, 832 F. App'x
102, 104 (3d Cir. 2020).

A court may issue a preliminary injunction “only if the
movant gives security in an amount that the court considers
proper to pay the costs and damages sustained by any party
found to have been wrongfully enjoined or restrained.” Fed.
R. Civ. P. 65(c). “While, the posting of a bond is rarely
discretionary, ‘[t]he amount of the bond is left to the discretion
of court.’ ” Marine Elec. Sys., Inc. v. MES Fin., LLC, 644 F.
Supp. 3d 84, 96 (D.N.J. 2022) (alteration in original) (quoting
Hoxworth v. Blinder, Robinson & Co., 903 F.2d 186, 210
(3d Cir. 1990)); see also Boynes v. Limetree Bay Ventures
LLC, 110 F.4th 604, 611 (3d Cir. 2024) (“We have held that
posting a bond is ‘almost mandatory’; any exceptions are
‘rare.’ ” (quoting Frank's GMC Truck Ctr., Inc. v. Gen. Motors
Corp., 847 F.2d 100, 103 (3d Cir. 1988))).

III. DISCUSSION

A. Likelihood of Success on the Merits

To establish a likelihood of success on the merits, the movant
“must show that ‘there is “a reasonable chance, or probability,
of winning,” ’ ” which does not require a “more-likely-than-
not showing of success on the merits.” Mallet and Co. Inc.,

16 F.4th at 380 (quoting In re Revel AC, 802 F.3d 558, 568 (3d
Cir. 2015) and Reilly v. City of Harrisburg, 858 F.3d 173, 179
n. 3 (3d Cir. 2017)). The parties’ arguments related to Kalshi's
likelihood of success on the merits turn on whether the CEA
and CFTC's jurisdiction over designated contract markets
preempt the New Jersey Constitution and Sports Wagering
Act to the extent that the Division threatens enforcement.

1. Preemption and Party Arguments

Under the Supremacy Clause, the constitution and laws of
the United States “shall be the supreme Law of the Land.”
U.S. Const. art. VI, cl. 2. The three general classes of
preemption are express preemption, field preemption, and
conflict preemption. Pennsylvania v. Navient Corp., 967 F.3d
273, 287 (3d Cir. 2020). Express preemption, as the name
implies, takes place when Congress expressly preempts state
law within the statute's language. Id. Field preemption applies
“when Congress does not expressly preempt state law but
where “ ‘federal law leaves no room for state regulation and
that Congress had a clear and manifest intent to supersede
state law” in that field.’ ” Id. (quoting Sikkelee v. Precision
Airmotive Corp., 822 F.3d 680, 688 (3d Cir. 2016)). Lastly,
conflict preemption occurs “when a state law conflicts with
federal law such that compliance with both state and federal
regulations is impossible, or when a challenged state law
stands as an obstacle to the accomplishment and execution
of the full purposes and objectives of a federal law.’ ” Id.
(quoting Cipollone v. Liggett Grp., Inc., 505 U.S. 504, 516
(1992)).

*4  Kalshi asserts that field preemption applies because the
text of the CEA makes clear that the CFTC has exclusive
jurisdiction over accounts, agreements, and transactions
traded on designated contract markets. (Kalshi Mot. p. 14.)
This interpretation is supported by the CEA's purported
purpose and drafting history. (Id. pp. 15–17.) The CEA's
comprehensive regulatory scheme further demonstrates an
intent to foreclose concurrent state jurisdiction, according to
Kalshi. (Id. pp. 17, 18.)

Kalshi also contends that conflict preemption applies. (Id.
pp. 18–22.) Congress's amendments to the CEA in 1974
were intended to bring futures markets under a uniform
set of regulations and the Division's actions conflict with
that goal. (Id. p. 19.) The CFTC had authority to review
and determine whether Kalshi's sports-related contracts are
contrary to the public interest but did not act. (Id. pp. 20,
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21.) Kalshi claims that subjecting it to New Jersey law would
undermine congressional calibration of force and conflict
with the CFTC's evaluation of the public interest. (Id.)
Abruptly closing its sports-related contracts could further
place Kalshi in tension with CFTC core principles requiring
impartial access to trading privileges and reduction of risk of
price distortion and market disruption. (Id. pp. 21, 22.)

Defendants counter that the CEA's exclusive-jurisdiction
provision does not cover the sports-related contracts at issue
because they are not associated with a potential financial,
economic, or commercial consequence and state law still
applies to contracts that do not fall within CFTC's exclusive
jurisdiction. (Defs.’ Opp'n Br. pp. 25–27.) Even if the
exclusive-jurisdiction provision applies, defendants argue
that its purpose was to separate CFTC and Securities and
Exchange Commission (SEC) functions. (Id. pp. 27, 28.) The
savings clauses within 7 U.S.C. § 2(a)(1)(A) and reference to
state law in the special rule for event contracts evidence intent
not to occupy the field. (Id. pp. 28–31.) Had Congress sought
to preempt state law, it would have done so. (Id. p. 32.)

Kalshi's conflict preemption argument stands on shakier
ground, according to defendants. (Id. pp. 37–44.) The Sports
Wagering Act complements the CEA in ensuring financial
integrity of transactions and protecting participants from
abuse. (Id. p. 38.) Absent a small set of contracts related to
collegiate athletics, Kalshi may continue to offer its sports-
related contracts so long as it obtains New Jersey licensure.
(Id. pp. 39, 42, 43.) The CEA's special rule for event contracts
expressly recognizes the applicability of state law and New
Jersey's stronger protections relating to sports wagers do not
stand as an obstacle to the CEA's regulation of event contracts,
according to defendants. (Id. pp. 40–42.)

2. Analysis

Earlier this month, a court in the District of Nevada
considered a substantially similar motion for preliminary
injunction involving Kalshi. In that case, Kalshi sought to
enjoin the Nevada Gaming Commission, Nevada Gaming
Control Board, and their members from enforcing Nevada law
against its event contracts, particularly those involving sports
and election results. KalshiEX, LLC v. Hendrick, Case No.
25–00575, 2025 WL 1073495, at *1–2 (D. Nev. Apr. 9, 2025).
Faced with similar preemption arguments as those presented
here, the court first concluded that the plain language of 7
U.S.C. § 2(a)(1)(A) grants the CFTC exclusive jurisdiction

over accounts, agreements, and transactions involving swaps
or contracts of sale of a commodity for future delivery traded
or executed on designated exchanges. Id. at *5. Though the
paragraph's second sentence provides that state regulatory
authority is not superseded, that sentence must be read in
the context of the first, which supersedes SEC and state
authority over contracts on designated exchanges. Id. The
second sentence therefore merely preserves SEC and state
authority over contracts that are not subject to the CFTC's
exclusive jurisdiction. Id.

*5  Even if express preemption did not apply, the exclusive-
jurisdiction language reflects an intent to occupy the field and
the defendants cited no authority to the contrary. Id. at *6. As
field preemption applied and the CFTC had not disapproved
of the sports-related contracts, the defendants were unable to
impose civil or criminal penalties against Kalshi. Id. Even if
the sports-related contracts constituted gaming, it would not
have subjected Kalshi to state gaming law, according to the
court, but rather the CFTC's public-interest review. Id.

Defendants acknowledge the District of Nevada result
but argue that the court failed to consider various CEA
provisions in depth. (Defs.’ Opp'n Br. p. 36.) Defendants
specifically reference the threshold applicability of the
exclusive-jurisdiction provision, the savings clauses, the
special rule's reference to state law, and the CEA's narrow
express-preemption provisions. Id.

To begin, that 7 U.S.C. § 16 contains express preemption
provisions does not foreclose implied preemption elsewhere
within the CEA. “[I]mplied preemption may exist even in
the face of an express preemption clause.” Bruesewitz v.
Wyeth Inc., 561 F.3d 233, 239 (3d Cir. 2009); see also Aron
& Jones, supra, at 59 (“[E]ven though [7 U.S.C. § 16(e)
(2)] is an express preemption provision, that alone does not
end the preemption analysis of the CEA versus states sports
betting.”). My task is to look deeper.

Second, and to the partial contrary, the District of Nevada
expressly considered the first savings clause of 7 U.S.C.
§ 2(a)(1)(A). It concluded that the clause “does not give
states regulatory authority over CFTC-designated exchanges
because that language is limited by the phrase ‘[e]xcept
as hereinabove provided.’ [7 U.S.C. § 2(a)(1)(A)’s] first
sentence supersedes the SEC and state regulatory authorities’
jurisdiction for contracts on a CFTC-designated exchange.”
Hendrick, 2025 WL 1073495, at *5. I agree with that
construction. The second savings clause's reference to state
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courts’ jurisdiction says little about preemption of state
regulation of designated contract markets. Of course state
courts may retain jurisdiction over claims such as private
fraud actions. See Kenneth B. Sills, 12A Tex. Jur. 3d
Commodity Exchanges § 8 (2025) (“In a private action for
damages based on misrepresentation and deceptive trade
practices in connection with futures contracts, the [CFTC] has
neither exclusive nor primary jurisdiction with respect to such
claims, and the jurisdiction of the [CFTC] is not exclusive of
the jurisdiction of state courts to adjudicate such claims; thus,
a claimant is not required to exhaust his or her administrative
remedies prior to the commencement of suit.”); Stacy L.
Davis, John Kimpflen, J.D., & Karl Oakes, 7 Fed. Proc., L.
Ed. § 13:68 (2025) (“[T]he availability of the reparations
forum at the CFTC does not bar state court jurisdiction of
commodities fraud actions based on state law.”)

As for the special rule for event contract's reference to state
law, the District for the District of Columbia persuasively
addressed this issue in an illustration last year. Addressing
the CFTC's position that Kalshi's contracts concerning control
of Congress involved unlawful activity because it is illegal
in many states to stake money on an elections’ outcome, the
court noted that many states also define unlawful gambling
as staking money on an contingent outcome. KalshiEX LLC,
2024 WL 4164694, at *12. Event contracts are, by definition,
staking money on the outcome of a contingent event and
under the CFTC's logic the special rule would apply to any
event contract. Id. Thus the only workable interpretation of
the special rule is that “unlawful under any Federal or State
law” refers to the underlying event rather than the act of
staking money on that event. Id. This logic is sound to me
at this stage. Furthermore, even if “unlawful” refers to state
gambling laws or “gaming” refers to the contracts at issue
here, that would subject Kalshi to the review of the CFTC
—not state regulators. See Hendrick, 2025 WL 1073495, at
*6 (“[E]ven if Kalshi's sports contracts involve ‘gaming,’ that
would not subject Kalshi to state gaming laws. Rather, it
would subject Kalshi to the special rule that allows the CFTC
to conduct a public interest review.”).

*6  Finally, I am persuaded that Kalshi's sports-related event
contracts fall within the CFTC's exclusive jurisdiction and
am unconvinced by defendants’ arguments to the contrary.
Defendants argue that sporting events are without potential
financial, economic, or commercial consequence. On the
record before me, I disagree. See Aron & Jones, supra, at 79–
80 (noting the use of similar language in defining a swap and
event contract under the CEA and stating that sports bets may

meet the requirement of a potential financial, commercial,
or economic consequence). Kalshi references a few recent
examples of the economic impact of sporting events in
television, advertising, and local communities. (Kalshi Reply
Br. pp. 8, 9.)

The special rule for event contracts states that no agreement,
contract, or transaction determined by the CFTC to be
contrary to the public interest may be made available
on a registered market. See 7 U.S.C. § 7a–2(c)(5)(C)(ii).
Therefore, at this stage, Kalshi's sports-related event contracts
evidence—by their very existence—the CFTC's exercise of
its discretion and implicit decision to permit them. See
Vandenbergh, et al., supra, at 1994 (noting that the CFTC has
jurisdiction over event contracts and that the Dodd-Frank Act
provided it with the authority to determine whether an event
contract may be approved for trading via the special rule).
“[T]o the extent that swaps, futures, or options are traded
on [designated contract markets], state law would appear to
be preempted by the CFTC's exclusive jurisdiction.” Aron &
Jones, supra, at 64.

Because I conclude that Kalshi has demonstrated a reasonable
chance of prevailing—which in this case means proving that
at the very least field preemption applies—I do not consider
whether conflict preemption may also apply. I move on then
to the irreparable harm prong.

B. Irreparable Harm

“[T]o show irreparable harm a plaintiff must demonstrate
potential harm which cannot be redressed by a legal or an
equitable remedy following a trial.” Ramsay v. Nat'l Bd. of
Med. Exam'rs, 968 F.3d 251, 262 (3d Cir. 2020) (alteration
in original) (quoting Acierno v. New Castle Cnty., 40 F.3d
645, 653 (3d Cir. 1994)). Such harm must be likely absent
injunctive relief. Id.

Kalshi submits that the Division's threatened enforcement is
likely to cause it irreparable harm if its motion is not granted.
(Kalshi Mot. pp. 22–24.) If Kalshi does not comply with the
Division, it faces credible threat of civil and criminal liability.
(Id. p. 22.) One of Kalshi's partners has already chosen not
to move forward with listing Kalshi event contracts in New
Jersey due to a similar cease-and-desist letter it received from
New Jersey authorities. (ECF No. 2–1 (Sottile Decl.) p. 14.) If
it chooses to comply with the Division, Kalshi would forego
business within New Jersey without the potential of recouping
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financial losses if it prevails. (Kalshi Mot. p. 22.) Kalshi does
not currently have the need or means to geolocate users and
doing so would cost Kalshi an estimated tens of millions of
dollars annually, again with no guarantee of recoupment. (Id.
pp. 22, 23; Sottile Decl. pp. 6, 7.) No matter what it does,
Kalshi claims that it will face reputational harms associated
with either being perceived as violating New Jersey law or
ending its business in New Jersey and undermining user
confidence. (Kalshi Mot. pp. 23, 24.)

Defendants respond that potential liability does not constitute
irreparable harm because Kalshi's claims may be raised
as affirmative defenses. (Defs.’ Opp'n Br. p. 45.) Further,
economic injuries are insufficient and Kalshi can continue
with all but a small portion of its sports-related event contracts
so long as it obtains New Jersey licensure and complies with
the Sports Wagering Act. (Id. pp. 45–47.)

*7  Absent from defendants’ argument is reference to
Kalshi's asserted reputational harms. The loss of business
and goodwill may constitute irreparable injury. Marine Elec.
Sys., Inc., 644 F. Supp. 3d at 95; see also Guardian Life
Ins. Co. of Am. v. Estate of Cerniglia, 446 F. App'x 453,
456 (3d Cir. 2011) (“Grounds for irreparable injury include
loss of control of reputation, loss of trade, and loss of
good will.” (quoting Kos Pharm., Inc. v. Andrx Corp., 369
F.3d 700, 726 (3d Cir. 2004))). The declaration of Kalshi's
head of markets states that the prospect of facing civil or
criminal enforcement or complying and compromising the
integrity of its contracts imperils the reputation Kalshi has
cultivated over several years. (Sottile Decl. pp. 14, 15.) This is
virtually the same “Hobson's choice” discussed in Hendrick.
See 2025 WL 1073495, at *7. I am particularly persuaded
by the representation that a similar cease-and-desist letter has
already led one partner to decline to list Kalshi event contracts
in New Jersey. (Sottile Decl. p. 14.) Therefore, I find that—at
minimum—Kalshi has identified harms to its reputation and
goodwill that are both likely without injunctive relief and not
able to be remedied following trial.

C. Balance of Interests

The parties’ arguments as to the public and defendants’
combined interests unsurprisingly boil down to their positions
on the merits. Kalshi submits that because New Jersey law
is preempted here, there is no public interest in enforcement.
(Kalshi Mot. pp. 24, 25.) Defendants respond that states are
harmed when they are enjoined from enforcing their laws and

that New Jersey has an especially strong interest in regulating
gambling. (Defs.’ Opp'n Br. pp. 48, 49.) Revenues collected
from gambling help support senior citizens and treatment for
gambling addiction and a finding for Kalshi will encourage
copycats to similarly evade state law. (Id. pp. 49, 50.)

Because I found above that Kalshi has established a likelihood
of success in demonstrating that New Jersey law is preempted
as applied to its sports-related contracts, I also conclude that
the interests favor injunction. “[T]he public interest [is] not
served by the enforcement of an unconstitutional law.” N.J.
Retail Merchants Ass'n v. Sidamon-Eristoff, 669 F.3d 374,
389 (3d Cir. 2012) (second alteration in original) (quoting
Am. Civ. Liberties Union v. Ashcroft, 322 F.3d 240, 247 (3d
Cir. 2003)). Defendants’ fear over copycats is also at least
somewhat mitigated by the CEA's application process and
related requirements. See 7 U.S.C. § 7(a); 17 C.F.R. § 38.3(a).

As far as any lost state revenue, such arguments are at
least partially the product of the obvious tension between
event contracts and sports wagering. Limited to Kalshi's
alleged continuing violations of New Jersey law, Kalshi—as
noted in Hendrick—proceeds at its own peril. See 2025 WL
1073495, at *8. Aside from any action the CFTC may take,
a finding of likelihood of success on the merits here does not
prejudge a finding for defendants through dispositive motion
practice or trial. See Bruni v. City of Pittsburgh, 824 F.3d
353, 361 n. 11 (3d Cir. 2016) (noting the “entirely different”
standards governing motions for preliminary injunction and
summary judgment). If defendants are proven correct, they
may proceed with enforcement actions—thereby recouping
at least some deprived revenues and vindicating any police
power restrained by this decision in the process.

To find that the interests disfavor Kalshi—especially after
determining that it has met its burden on the merits—would
mean leaving it subject to state enforcement or obligating it to
shift its business practices, consequences that are not cleanly
undone. The balancing of the factors here caution me to keep
the toothpaste in the tube. Kalshi's motion will therefore be
granted.

D. Bond

Finally, Kalshi argues that defendants will not suffer any
nonspeculative harm by not proceeding with enforcement
efforts against it and thus no security is necessary. (Kalshi
Mot. p. 25.) Alternatively, if I determine that security is
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needed, Kalshi asks that it be de minimis. (Id.) Defendants’
opposition brief does not reference security.

*8  Though I have discretion in setting the amount of bond,
I do not find that my discretion extends to not setting one
at all in this instance. See Marine Elec. Sys., Inc., 644 F.
Supp. 3d at 96; see also Tilden Recreational Vehicles, Inc.
v. Belair, 786 F. App'x 335, 343 (3d Cir. 2019) (noting
that district courts must set bond even when the parties do
not raise the issue and that waiver of the bond requirement
applies to narrow circumstances in which compliance with the
preliminary injunction poses no risk of monetary loss for the
opponent).

The court in Hendrick determined that a de minimis security
was warranted and set the bond at $10,000 with the parties
having an opportunity to advocate for the sum to be increased
or decreased. 2025 WL 1073495, at *8. I find that that amount

is in insufficient under the instant circumstances and instead
determine that a bond of $100,000 is appropriate. This sum
is intended to mirror that of the maximum fine of a violation
under the Sports Wagering Act. See N.J. Stat. Ann. § 5:12A–
11(c). If either party seeks an adjustment to this sum, they may
do so by filing a letter of no more than three double-spaced
pages on the docket.

IV. CONCLUSION
For the foregoing reasons, Kalshi's motion for a preliminary
injunction will be GRANTED. An appropriate order
accompanies this opinion.

All Citations

Slip Copy, 2025 WL 1218313

Footnotes
1 Kalshi stated in its moving brief that if I am able to resolve its motion for a preliminary injunction prior to the then-applicable

compliance deadline of April 7, 2025, a temporary restraining order would be unnecessary. (Kalshi Mot. p. 4.) The parties
thereafter agreed to extend the compliance deadline to April 30, 2025. (ECF No. 6 (Apr. 1, 2025 Letter).) Because I
am filing this decision while the status quo remains in effect, I do not consider whether a temporary restraining order
is warranted.

End of Document © 2026 Thomson Reuters. No claim to original U.S.
Government Works.
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FFOLK, ss. 

COMMO WE L TH OF M ACHUSETT 

PERIORCO RT 
CI IL ACTIO 

0. 2584CV02525 

COMMO WEAL TH OF MASSA CHU SETT 

vs. 

KALSHJEX, LLC 

DUMOFDE 
NARY INJU 

The defendant, KalshiEX, LLC ("Kalshi"), operates a nationwide "prediction" market 

derivatives exchange, on which traders can purchase either a "yes" or "no" position on "event 

contracts;• including the outcome of sporting events. If the correct resulting position is chosen, 

the trader receives a payment. Kalshi's event contract exchange is registered as a " Designated 

Contract Market" ("DCM") with the Commodity Futures Trading Commission ("CFTC"). but is 

not licensed to offer sports wagering in Massachusetts. On September 12, 2025, the 

Commonwealth filed a complaint eeking a declaration that Kai hi is operating in violation of 

Massachusetts's sports wagering law, G .L. c. 23 ("Sports Wagering Law"), a well as 

monetary and injunctive relief. Presently before the court is the Commonwealth's motion for a 

preliminary injunction and Kai hi ' motion to dismiss on federal preemption grounds. After a 

hearing on December 9, 2025, and consideration of the materials submitted, the 

Commonwealth 's motion is ALLOWED, and Kalshi 's motion is DE 1IED. 

LEGAL D FACTU L BACKGROU D 

ll1e following undisputed facts are taken from the Complaint and submitted record, w ith 

further fact re erved for later di cu 10n. 

I. Kalshi's Business 
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Kalshi is a Delaware limited liability company with a principal place of business in ew 

York City. It allows Massachusetts consumers to purchase its event contracts on its website and 

through its mobile application ("app"), which is available to both And roid and Apple smartphonc 

users. Kalshi event contracts are also offered on Robinhood, a stock-trad ing platform that is also 

accessible via a webpage and mobile app. Kalshi's trades operate so that the combined 

investment cost from both sides of an event contract (the yes and no positions) equal a dollar, 

with the correct position receiving the one-dollar-payout after the event occurs. Before the event 

occurs, the price for the yes or no position fl uctuates, depend ing on the likelihood of each 

outcome. Kalshi has an affiliated entity that places buy and sell orders, ensuring that both yes 

and no contracts can be purchased for any given event at all times. It also has an affiliated 

clearinghouse under common ownership that finalizes and settles contracts and issues payouts. 

Kalshi launched its platform in 202 1, with event contracts focused on topics including 

inflation. the consumer price index, unemployment, and macroeconomic benchmarks. In 

October 2024, Kalshi began offering political event contracts, which invited users to take 

positions on issues such as which party would control Congress, or whether a presidential 

cand idate would w in a particular swing state. In January 2025, Kalshi began offering sports ­

related event contracts. Examples included predicting the winner of ew England Patriots 

games, or the Women's Tennis Association tournament. Sports-related event contracts quickly 

became the majority of Kalshi 's trad ing volume (about seventy percent between February 25, 

2025, and May 17, 2025), and it profited more from its ports-related event contracts than 

licensed sports wagering platforms Draftkings and Fanduel during that same timeframe. In 

August and September 2025, Kalshi added contracts for the number of touchdowns a given 

2 
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player will score in a game, how much a given team will w in by, the overall total score in a 

game, and on various combinations of sports outcomes. 

The manner in which Kalshi's contracts are offered mirrors other digital gambling 

experience , including through continuous feedback and engagement loops that are modeled 

after operant conditioning and slot machine dynamics, lead erboard rankings, and countdown 

clocks. Users may also create profiles and avatars to publicly compete with other users on 

Kalshi 's site. Kalshi borTOws gambling terminology, using the term "football spread" when 

referring to a point spread contract. A point spread bet is a defined sports wager in 

Massachusetts. See G.L c. 23 , §3. Likewise, over/under, proposition, and parlay contracts are 

now being offered , which likewise are defined sports wagers under G.L c. 23 , §3. Prior to 

March 2025, Kalshi referred to itself in advertisements as " the first nationwide legal sports 

betting platform," and its CEO has referred to its offerings as "bets." It now describes itself as a 

"regulated exchange dedicated to trad ing," where '•investments [are] directly tied to the outcome 

of specific events." 

As of June 2025, Kalshi has about two million users nationwide, and is valued at over 

two billion dollars. 

2. CFTC Regulation of Kalshi 

In 2020, the CFTC registered Kalshi as a DCM. The CFTC is an independent federal 

agency charged under the Commodity Exchange Act ("CEA") with regulating derivative 

markets, including those that offer events contracts. 7 U .S.C. § 2(a)(l ). Consistent with the 

above description of Kalshi 's business. "[ a ]n event contract is a derivative contract for which the 

'payoff is based on a specified event, occurTence, or value '-for example, the level of snowfall 

from a certain storm or the dollar amount of hurricane damage." KalshiEX LLC v. Commodity 
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Futures Trading Comm 'n, 11 9 F.4th 58, 6 1 (D.C. Cir. 2024), quot ing CFTC, Contracts & 

Products: Event Contracts, https://perma.cc/4FPT-L2S . "Businesses and individuals can use 

event contracts to hedge against economic risk." Id. ( citation omitted). See KalshiEX LLC v. 

Martin, 793 F. Supp. 3d 667, 671 (D. Md. 2025) ("Martin"). 

Under the CEA, only fed erally regu lated exchanges can offer event contracts. 7 U.S.C. § 

2(e). As an alternative to the CFTC's pre-approval of a particular event contract, under the CEA, 

a DCM may self-certify to the CFTC that a contract it seeks to offer comp lies w ith the CEA and 

theCFTC's regulations. 7 U.S.C.§7a-2(c)( l); 17C.F.R.§ 40.2. However since20 10, theCEA 

has included a "Special Rule" under w hich the CFTC can review and prohibit specific types of 

event contracts if it determines those contracts are "contrary to the public interest." 7 U .S.C. § 

7a-2(c)(5)(C)(i). In patt icular, the Special Rule provides: 

In connection with the listing of agreements, contracts, transactions. or swaps in excluded 
commodities that are based upon the occurrence, extent of an occurrence, or contingency 
. . . by a designated contract market ... , the [CFTC] may detem1ine that such agreements, 
contracts, or transactions are contrary to the public interest if the agreements, contracts, 
or transactions involve: (I) activity that is unlawfu l under any Federal or State law; 
(JI) terrorism; (TII) assassination; (IV) war; (V) gaming; or (VI) other similar activity 
d etermined by the [CFTC], by rule or regulation, to be contrary to the public interest. 

Id.By regulation, the CFTC has ninety days to detennine w hether to prohibit a DCM 's proposed 

event contract under the Special Rule. 17 C.F.R. § 40.11 (c). During this review, the DCM 

cannot list or trade the contract. 17 C.F.R. § 40.11 (c)(l ). 

Kalshi self-cett ified to the CFTC each of its sports event contracts. The CFTC has taken 

no regulatory action against Kalshi under the Special Rule as to any of these contracts. 

However. on September 30, 2025, certain CFTC divisions issued a "Staff Advisory" to all DCMs 

and certain other regulated entities, " to be prepared for all foreseeable conditions that may result 

from facilitating the trading and clearing of sports-related event contracts for customers, market 
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part icipants, and clearing members.'' The letter further '·caution[ed] ... DCMs ... that State 

regulatory actions and pending and potential litigation, including enforcement actions. should be 

accounted for with appropriate contingency planning, d isclosures, and risk management policies 

and procedures." As relevant to this case, further explanation and discussion of the CEA ' s 

jurisdiction over, and regulation of, DCMs will be et forth below. 

3. Sports Wagering in Massachusetts 

Following the United States Supreme Court 's decision in Murphy v. National Collegiate 

A th/etic Ass 'n, 584 U.S. 453 (20 18), Massachusetts enacted the Sports Wagering Law in 2022. 

See G.L. c. 23 ; Murphy, 584 U.S. 453 (hold ing that the federal Professional and Amateur 

Sports Protection Act 's restriction on states ' ability to regulate sports gambling violates the 

anticommandeering doctrine). The Sports Wagering Law defines sports wagering as: '·the 

business of accepting wagers on sporting events or portions of sporting events," wh ile "wager" is 

defined as a sum of money or thing of value risked on an uncertain occurrence." G. L. c. 23N, § 

3. An entity's eligibility to accept sports wagers in the Commonwealth is conditioned on state 

licensure by the Massachusetts Gaming Commission ("MGC"), under a regulatory framework 

promulgated pursuant to the Sports Wagering Law, G .L. c. 23N . See 205 Code Mass. Regs. §§ 

202-258. Both the application for licensure, and any license granted , are subject to fees. G.L. c. 

23N, §§ 6, 7. An apportioned fee is also collected fo r the state's Public Health Trust Fund, to 

support efforts combat ing compulsive gambling and to aid in understanding the social and 

economic effect of gambling. G .L. c. 23 , §§ 15(e). 23. If licensure is granted , the MGC 

levies a twenty percent excise tax on sports wagering adjusted gross receipts for mobile wagers. 

G.L. C. 23 . § 14. 
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A licensed sports wagering operator in Massachusetts is subject to several obligations 

under the statutory and regulatory framework , including: I) implementing responsible gambling 

features ; 2) reporting suspected illegal activity: 3) preventing certain individuals from wagering 

on sporting events, including those related to the event and the sports wagering operator; 4) 

preventing underage sports wagering through the use of electronic age and identity verification; 

5) offering u ers betting limits, as well as employing other methods to promote responsible 

gaming; and 6) complying with the Massachusetts voluntary self-exclusion program, which 

allows gamers to exclude themselves from casino gambling and sports wagering. See G.L. c. 

23 , §§ 4(d)(2). 11 , l 3(d); 205 Code Mass. Regs. §§ 248. I 6, 256.07. Kai hi has not applied for 

a Massachusetts sports wagering license, and is not licensed in the state to offer sports wagering. 

3. Present Action 

On September 12, 2025, the Commonwealth commenced this action. The Complaint 

asserts a single claim for violation of G.L. c. 23 , § 5(a), based on Kalshi 's alleged operation of 

a sports betting platform in Massachusetts without a license. On the same day, the 

Commonwealth filed a motion for a prel iminary injunction " seeking to enjoin Kalshi from 

offering and accepting sports wagers while this action is pending, unless and until it obtains a 

license from the MGC." 1 

DJSCUSSION 

I. Commonwealth's Motion for Preliminary Injunction 

Before issuing a preliminary injunction, the court ·'must determine that the plaintiff has 

shown a likelihood of success on the merits of the case at trial. " Commonwealth v. Mass. 

1 Massachusetts is not the only sta te seeking enforcement action aga inst Kalshi. Attorneys General from Nevada, 
New Jersey, Maryland , Ohio, Illinois, Montana, and Arizona. have sent cease and desist letters to Kalshi seeking 10 

end its unlicensed operation in those sta tes. as well. 
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CRINC, 392 Mass. 79, 87 ( 1984), citing Packaging Indus. Group, Inc. v. Cheney, 380 Mass. 609, 

617 (1980). " If the plaintiff is the Attorney General, the judge must then detennine that the 

requested order promotes the public interest, or, alternatively, that the equitable relief will not 

adversely affect the public." Commonwealth v. Fremont Inv. & Loan, 452 Mass. 733. 741 

(2008) ( citation omitted). 

A. Likelihood of Success on the Merits 

lo it opposition to the Commonwealth's motion, Kalshi does not argue that its sports­

related event contracts do not meet the definition of sports wagering in the Commonwealth . 

Neither does it challenge the Commonwealth's assertion that it is operating in Massachusetts 

without a license. Rather, consistent with its litigation strategy in other states that have 

cha llenged its operation, Kalshi argues that the Commonwealth 's attempt to regulate its 

exchange through the state's Sports Wagering Law is preempted by federa l law. As explained 

below, I disagree. 

I. The Law of Preemption 

Under the Supremacy Clause of the United States Constitution, Congress has " the power 

to preempt state law," which it may exercise either expressly or impliedly. Capron v. Office of 

Attorney Gen. ofMassachusetts, 944 F.3d 9, 20-21 (1st Cir. 201 9), quoting Arizona v. United 

States, 567 U.S. 387,399 (2012). '·Express preemption occurs only when a federal statute 

explicitly confinns Congress ' s intention to preempt state law and defines the extent of that 

preclusion." Grant's Dai,y --Alaine, LLC v. Commissioner of Maine Dep 't of Agric., Food & 

Rural Res., 232 F.3d 8. 15 (I st Cir. 2000), citing English v. General Elec. Co., 496 U.S. 72, 78-

79 ( 1990). Implied preemption can occur in one of two ways: field preemption or conflict 

preemption. Massachusetts Ass 'n of HMO v. Ruthardt, 194 F .3d 176, I 79 (I st Cir. 1999). 
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"Field preemption occurs when a federa l regulatory scheme is so pervasive as to warrant an 

inference that Congress did not intend the states to supplement it. ... Conflict preemption takes 

place either when compliance with both state and federal regulations is impossible or when state 

law interposes an obstacle to the achievement of Congress's discernible objectives." Grant's 

Dairy--Maine, LLC, 232 F.3d at 15 (I st C ir. 2000) (citations omitted). Only implied preemption 

at issue in thi case. 

Implied preemption analysis rests on two fundamenta l principles. Wyeth v. Levine, 555 

U.S. 555, 565 (2009). First, "the purpose of Congress is the ultimate touchstone." Id. , quoting 

Medtronic, Inc. v. Lohr, 518 U.S. 4 70. 485 ( I 996). Congressional intent is infonned by 

examining the federal law at issue, as well as Congress's history of regulating in that area. Id. at 

566; Crosby v. National Foreign Trade Council, 530 U.S. 363,373 (2000). 

Second. every preemption case starts with the presumption that Congress d id not intend 

to displace state law. Wyeth, 555 U.S. at 565. Because this presumption rests on "respect for the 

States as independent sovereigns in our federal system;' id. at 565 n.3 (internal quotation marks 

omitted). it is especially strong in areas w here states tradit ionally wield police powers. Id. at 

565. See English, 496 U.S. at 79; New York Pet Welfare Ass 'n, Inc. v. ew York, 850 F.3d 79, 

86-87 (2d Cir. 2017). The regu lation of gambling falls squarely within a state's "core;' historic 

police powers. Abdow v. Attorney Gen. , 468 Mass. 478, 489 (2014). Accordingly, the 

presumpt ion guides the court 's analysis in this case. See Robinhood Fin. LLC v. Secreta,y of 

Commom,·ealth, 492 Mas . 696, 717 (2023) (Because State securities laws .. . fall within a field 

of '"traditional' [S]tate regulation." the assumption guides our analysis"), quoting Oneok, Inc. v. 
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Learjet, inc., 575 U.S. 373,374 (2015).2 "The party assert ing preemption bears the burden of 

establishing it." Stephens v. Target Cotp., 694 F. Supp. 3d 1136, 1141 (D. Minn. 2023). 

2. Field Preempt ion 

Kalshi argues that the Sports Wagering Law is field -preempted as applied to Kalshi 's 

spotts-rclated event contracts und er the CEA's statutory text, and due to its statutory purpose, its 

drafting history, and the "comprehensive" federal regulatory scheme for DCMs. As stated in 

Martin, "Kalshi 's burden with respect to its field preemption claim is to establish that Congress 

clearly and manifestly intended to strip states of their authority to regulate gambling if the 

company offering such wagering opportunities has been approved to sponsor a [DCM] for 

commodities trading." 793 F. Supp. 3d at 677. Consistent with the court 's conclusion in Martin, 

applying the presumption to the facts here, Kalshi fails to meet its burden. 

Beginning with statutory text, under the CEA, the CFTC has "exclusive jurisdiction" over 

all " tran actions involving swaps" and "future de Live1y contracts" that are ' ·traded or executed on 

a contract market designated" by the C FTC. 7 U .S.C. § 2(a)(l )(A). A savings clause further 

states: "[e]xcept as herein provided , noth ing contained in this section shall ... supersed e or limit 

the jurisdiction ... conferred on ... other regulatory authorities under the laws of the United 

States or any State ." id. The United States Supreme Cou1t has explained that the CEA 's 

exclusive jurisdiction provision was intended to "consolidate federal regulation of commod ity 

2 C iting United States v. Locke, 529 U.S. 89, I 08 (2000), Kalshi nevertheless a sserts that the presumption against 
preemption does not apply in this case beca use the federal government ha s a significant histo ry of legislating in the 
field of futures a nd deriva tives ma rkets. In determining Congress's intent to preempt. however, the relevant -frame 
of reference is the targeted state law - here, the Spons Wagering Law. After Locke. the United Sta tcs Supreme 
Court c larified tha 1 "the presumption against preemption is not triggered only if there is a s ignificant history of 
ex tensive federa I regula tion to the exclusion of state regulation:· Massa ch use/ls Ass 'n of Private Career Sch. v. 
Healey, 159 F. Supp. 3d 173, 2 1 S (D. Ma ss. 2016) (empha sis added), quoting and discussing Wyeth , 555 U.S. at 565 
n.3. As stated, states ha ve historica lly regula ted loca I gambling through their po lice powers. See, e.g., Marvin v. 
Trout. 199 U.S. 212 , 224 (1905). For the same reasons, the Maryland District Coun likewise concluded tha t the 
presumption a pp lies. See Martin, 793 F. Supp. 3d a I 67 6-677. 
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futures trading in the [CFTC]" and to "separate the functions of the [CFTC] from those of the 

[SEC] and other regulatory agencies.'· A/erri/1 Lynch, Pierce, Fenner & Smith, Inc. v. Curran, 

456 U.S. 353, 386-387 (1982) ("Merrill lynch"). When originally enacted in 1974, the 

exclusive jurisdiction pro,·ision concerned only future delivery contracts; in 2010, the Dodd­

Frank Wall Street Refotm And Consumer Protection Act ("Dodd-Frank") added swaps to the 

CFTC's exclusive jurisdiction. See 7 U.S.C. § 2(a); Pub.L I 11-203, 124 Stat. 1376 (July 2 1, 

20 10). For purposes of this decision, I assume without deciding that Kalshi's event contracts are 

swaps. 

Kalshi argues that the CFTC's exclusive jurisdiction over transactions involving swaps, 

as confirmed by the ·'except as hereinabove provided" language in the savings clause, must mean 

that Congress intended to preempt state sports gaming laws that would otherwise require 

licensure of DCMs. But its view of the relevant field of preemption is overly broad , particularly 

in light of the presumption against preemption . Although I agree that the exclusive jurisdiction 

provision evidences an intent to preempt some state law, I d isagree that it extend s as far as state 

gaming laws. While it would make sense fo r Congress to displace a state's targeted attempt to 

regulate a derivative market, for example, or to clarify the roles of separate federal agencies, as 

add ressed in Merrill Lynch, that logic does not suggest Congress intended to displace traditional 

state police powers, such as gambling regulation - particularly in the absence of the express 

language so stating. 

As the court recognized in Marti11, "in assessing field preemption, courts must avoid 

' interpreting the scope of the preempted field too broadly."' 793 F. Supp. 3d at 679, quoting 

Sikkelee v. Precision Airmotive Corp., 822 F.3d 680. 689 (3d Cir.2016). See generally, Martin 

ex rel. Heclana11 v•. Midwest Exp. Holdings, lnc. , 555 F.3d 806, 809 (9th Cir. 2009) (aviation 

10 

Case 3:26-cv-00034     Document 34-1     Filed 01/20/26     Page 56 of 63 PageID #: 382



preemption analysis looks "to the pervasiveness of federal regulations in the specific area 

covered by the tort claim or state law at issue"). That none of the CEA preemption cases Kalshi 

cites in support of its exclusive jurisdiction argument concern state gambling regulation, or the 

CEA 's preemption of other equivalent historical state police powers, speaks to its overbroad 

view of relevant preemptory field. Sec, e.g., Leist v. Simplot, 638 F.2d 283, 285 (2d Cir. 1980) 

(concerning the existence of private right of action under CEA). 

A lack of preemption here is further supported by looking at t he CEA as a whole. The 

Special Rule, as quoted supra, which a lso was added by Dodd-Frank, Pub. L I 11-203, 124 Stat. 

1376 (July 21, 2010), provides the CFTC with the authority to prohibit event contracts that 

" involve ... activity that is unlawful under ... State law." 7 U.S.C. § 7a-2(c)(5)(C)(i). This 

language '·reflects an affirmative intent to preserve state laws governing whether particular 

conduct is lawful or unlawful. The fact that Congress expressly authorized the [CFTC] to 

prohibit pa1ticular categories of transactions as contrary to the public interest based on the fact 

that the conduct at issue would violate state law severely undercuts Kalshi's suggestion that 

Congress intended to displace all state laws that would otherwise apply to transactions that fall 

within the scope of the CEA." Martin, 793 F. Supp. 3d at 680 (emphasis in original). 

The CEA 's express preemption provision, 7 U.S.C. § 16(e), also reflects Congress's 

intended scope of preemption. That provision expressly states that the CEA preempts state 

gaming regulations as to certain types of operations. see id.,3 which Kalshi does not argue apply 

3 7 U.S.C.A. § 16(e)(2) provides: 

This chapter sha II supersede and preempt the application of any Sta tc or local law that prohibits or rcgula tes 
ga ming or the operation of bucket shops (other than a ntifra ud provisions of genera I applicability) in the 
case of-
(A) an electronic trading facility excluded under sect ion 2(e) of this title; and 
(B) an agreem ent, contract, ortra nsaction that is excluded from this chapter under section 2(e) or 2(f) of 
this title or sections 27 to 27f of this title, or exempted under section 6(c) of this title (regardless of whether 
any such agreement , contract, or transaction is o therwise subj ect to th is chapter). 
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here. The statute does not, however, provide that the CEA preempts state gaming laws of 

general application, or state sports wagering laws. 1l1at Congress chose to explicitly preempt 

only some state gaming laws indicates an intent to limit the scope of preemption to only those 

expressly stated areas.4 See Martin , 793 F. Supp. 3d at 68 l. 

Finally, my conclusion is consistent with '·the traditional balance between state and 

federal regulation of gaming." KalshiEX, LLC v. Hendrick, 2025 WL 3286282, at *8 

(D. ev. 2025) ("Hendrick"). Sec Martin, 793 F. Supp. 3d at 682 ("the Supreme Court has long 

recognized. states have strong interests in regulating gambling"), citing Murphy, 584 U.S. 453. 

As the evada District Court observed in ruling against Kalshi in similar litigation, if indeed 

Congress had intended "such a sea change" in the regulatory landscape of gambling regulation, 

surely it would have said so explicitly. Hendrick, 2025 WL 3286282, at *8 (citation omitted). 

Moreover, in adding swaps to the CEA in 2010, 

Congress was bringing risky financial products out of the shadows that had threatened the 
stability of the entire U.S. financial sector, and which had catastrophic ripple effects on 
the U.S. and world economies during the financial crisis of 2007-2008. Congress was not 
enabling nationwide gambling on CFTC-designated exchanges. "[I]nterpretations of a 
statute which would produce absurd results are to be avoided if alternative interpretations 
consistent w ith the lcgi lativc purpose arc available." Griffin v. Oceanic Contractors, 
Inc., 458 U.S. 564,575 (1982). [tis absurd to think that Congress intended for DCMs to 
tum into nationwide gambling venues on every topic under the sun to the exclusion of 
state regulation and with no comparable federal regulator without ever mentioning that 
was the goal when Congress added swaps to the CEA in 201 0. 

Hendrick, 2025 WL 3286282, at *9.5 This conclusion is futther strengthened by the fact that the 

20 IO Dodd-Frank amendments occurred at a time when federal law prohibited nearly all state-

4 For the same reasons stated in Martin, I reject Ka lshi's argument that § I 6(e)(2) somehow means the opposite 
based on a distorted reading of the prior subsection. See 793 F. Supp. 3d at 68 I. 
5 Although Henrick reached its decision by concluding that Kalshi 's sports event contract were not "swaps" under 
the CEA, rather than through a preemption ana lysis, Congrcssiona I intent was integra I to tha t conclusion. - i.e .. 
"what Congress was trying to achieve when it added swaps to the CEA." 2025 \VL 32 6282, at *9. 
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level regulated sports betting, prior to the Supreme Court 's 2018 ruling in Murphy. See Martin, 

793 F. Supp. 3d at 683. Nothing in the 201 0 legislative history of the CEA suggests that any 

member of Congress envisioned or intended that pred ictivc market "swaps" would include the 

spo1ts event contracts offered by Kalshi. or intended CFTC authority over swaps to displace state 

police power to regulate gaming. See Senate Report 111-1 76. 

For these reasons, Kalsi has failed to establish that Massachusetts's Sports Wagering 

Laws arc field preempted by the CEA.6 

3. Conflict Preemption 

As already noted , " [a] state law is preempted by conflict preemption when ' it is 

impossible fo r a private party to comply w ith both state and federal requirements' or where state 

law 'stands as an obstacle to the accomplishment and execution of the fu ll purposes and 

objectives of Congress."' Triumph Foods, LLC v. Campbell, 742 F. Supp. 3d 63, 72 (D. Mass. 

2024), S.C., 156 F.4th 29 (1st Cir. 2025), quoting English, 496 U.S. at 79. "What is a sufficient 

obstacle is a matter of judgment, to be informed by examining the fed eral statute as a whole and 

identifying its purpose and intended effects." Maine Forest Prod. Council v. Cormier, 51 F. 4th 

I, 6 (1 st C ir. 2022), quoting Crosby, 530 U.S. at 373. The presumption against preemption 

likewise applies to conflict preemption. Robinhood Fin. LLC, 492 Mass. at 717. 

Kalshi 's various conflict preemption arguments arc all variations on a theme - allowing 

Massachusetts to impose its sports gambling regulations and licensing scheme on Kalshi would 

lead to "chaos" di rupting Congress's intent to have the CFTC uniformly regulate and enforce 

derivatives markets. For many of the reasons already discussed , the arguments are unavailing. 

Requiring Kalshi to become licensed to offer its sports related event contracts in Massachusetts 

6 I likewise find persuasive the severaI other reasons the Martin court di cussed in concluding that the CEA does not 
preempt state gaming laws. Sec 79 3 F. Supp. 3d at 682-684. 
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neither displaces federal derivatives regulations or enforcement efforts, nor frustrates Congress's 

purpose in consolidating regulatory power in the CFTC. 111e Sports Wagering Law is an 

exercise of traditional state police power. It imposes an additional regulatory burden on an event 

contract platform that seeks to offer sports related event contracts, in service of the public health. 

It is not a competing attempt to regulate derivative markets, or an outright ban on event 

contracts in the state. That both systems may operate in hannony demonstrates a lack of 

frustration to Congress's intent. Sec Zuri-Jnvesl AG v. Natwest Fin. Inc., 177 F. Supp. 2d 189. 

197 (S.D . . Y. 2001) ("There can be no implied conflict preemption when the federal and state 

laws co-exist in harn10ny"); Vanlaningham v. Campbell Soup Co. , 492 F. Supp. 3d 803. 806 

(S.D. Ill. 2020) (same). See also Martin, 793 F. Supp. 3d at 686 ("Kalshi has not shown how 

obtaining a license in Maryland and otherw ise complying w ith Maryland law would prevent it 

from complying with federal law").7 The undercurrent to Kalshi's argument is that it would 

prefer to avoid the burden and expense of state licensure. That is an insufficient reason, 

however. to overcome the strong presumption against conflict preemption in this case.8 

Because Kalshi has failed to establish that the CEA preempts the Sports Wagering Law, 

the Commonwealth is likely to succeed on the merits of its single claim that Kalshi requires 

licensure under G .L. c. 23N to offer sports-related event contracts in the Commonwealth. 

7 Ka lshi cites a November 13, 2025 . le11er the MGC sent to licensed sports belling operators in support o f its conflict 
preemption a rgument. I agree with the Commonwea hh, however, tha t the leller does not state an intention lo 
prohibit spons-rela ted event contracts in Massachusetts. See Va lente Ex. 5. Beca use it is a problem of its own 
making, Ka lshi's ability to comply with federal regula tions due to the disruption the issuance o f a n injunction would 
ca use likewise has no bearing on the con tlict preemption analysis. 
8 Kalshi ra ised the same conflict preemption arguments it ra ises here in Martin . 793 F. Supp. 3d a t 685-686. I 
concur in the Martin court's ana lysis and rejection of each o f those arguments. See id. 
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B. Public Interest 

"Because the Attorney General, in the name of the Commonwealth, brings this case to 

carry out her statutory mandate to enforce [the Sports Wagering Law, see G.L. c. 23 , 4(g),] it is 

necessary to consider whether the preliminary injunction order promotes the public interest." 

Fremont Inv. & Loan, 452 Mass. at 751. As detailed above, the Sports Wagering Law and its 

related regulations require vetting and licensure through the MGC, and the payment of taxes and 

fees, partly to support public health measures related to gambling. The MGC also over ees and 

supervises licensed , operating entities for compliance with state laws and regulations. Licensed 

entities must undertake measures to avoid unlawful wagers, underage betting, and to aid in 

preventing gambling addiction. There is no real question that licensure, and the consequent 

oversight, of sports wagering operations in the state serve both public health and safety, and the 

Commonwealth's financial interest. Seeking enforcement against non-complying entities also 

serves the public interest of fair competition and equal oversight among all sports wagering 

operations in the tate. 

Kalshi 's opposition centers on its claim that compliance with an injunction will harm 

Massachusetts Kalshi users, risk its DCM status and reputation, and pose burdensome feasibility 

challenges. On the first point, the Commonwealth states in its brief that it is not seeking to 

unwind existing event contracts that Massachusetts users have purchased . I agree that the 

injunctive relief ordered will be forward-looking only, which will minimize disnrption but 

require Kalshi to begin complying with Massachusetts law. 

On the remaining points, even assuming they are relevant to the analysis, Kalshi 's 

argument i not compelling. First, Kalshi knowingly proceeded in Massachusetts and other 

states that require sports wagering entities to be licensed, even after the CFTC warned it to be 
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cautious in light of ongoing state enforcement efforts. Thus, any hardship it faces in removing 

its non-compliant Massachusetts offerings is of its own making. l11ere can be little question that 

Kalshi well understood that its business model-especially once it began offering bets on 

sporting events-came into direct conflict state enforcement regimes; Kalshi chose to take that 

risk head-on. Second, compliance with state regulations is a typical challenge many federally 

regulated , nationwide companies face as part of their normal business operations because of our 

federa l system. I am therefore unconvinced that compliance with a preliminary injunction in this 

case poses an unusual degree of hardship for Kalshi to overcome, or will be fatal to its business 

or CFTC designation. See Hendrick, 2025 WL 3286282, at * 12-* 13 (noting, in the context of a 

public interest analysis, that "there is no evidence before [the court] that the CFTC would take 

adverse action against Kalshi for complying with court orders and state law while the various 

lawsuits play out," citing a lack CFTC enforcement action against another CFTC designated 

entity that limited its offerings based on location following state enforcement action). 

Accordingly, upon weighing the competing arguments, requiring Kal hi to be licensed to 

offer its sports-related event contracts in Massachusetts serves the public interest. 

C. Conclusion 

Because the Commonwealth has succeeded both in demonstrating that it is likely to 

succeed on the merits of its claim that Kalshi requires licensure under G .L. c. 23N, and that such 

licensure will serve the public interest, its motion for a preliminary injunction is ALLOWED . 

II. Kalshi's Motion to Dismiss 

Because Kalshi's motion to dismi s is predicated entirely on its preemption argument, 

which fail for the reasons outlined abo,·e, that motion also fails. Accordingly, the motion to 

dismiss is D EN IED . 
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ORDER 

For the forego ing reasons, the Commonwealth 's motion for a preliminary injunction is 

ALLOWE D. Kalshi's motion to d ismiss is DE IED The Commonwealth is entitled to a 

preliminary injunction prohibiting Kalshi from offering sports-related event contracts in the 

absence of the required license under the Sports Wagering Law. At the hearing both parties 

discussed , but did not resolve, certain details of the Commonwealth's requested injunction, 

including how to prohibit new contracts without impacting already existing contracts. For that 

reason, I will enter a preliminary injunction consistent w ith this decision on the fo llowing 

sched ule: i) not later than January 2 l , 2026 at 4:00 p.m. the Commonwealth shall submit a 

proposed preliminary injunction consistent w ith this decision; ii) not later than January 23, 2026 

at 10:00 a.m., Kalshi may submit a response to the Commonwealth's proposed order; iii) if either 

side requests to be heard or if I determine a hearing is necessary, a hearing will take place on 

Friday, January 23, at 12:00 noon, after which r w ill enter a preliminary injunction. Any motion 

to stay may also be raised in this time period. If both parties wish to confer with respect to the 

tenns of the prelimina1y injunction and request to extend these dead lines, they may notify the 

clerk and I w ill respond promptly to any such joint request. 

So ordered. 

~~ Christopher K. Barry-Smith
Justice of the Superior Court 

DATE: January 20, 2026 
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